








CASES 





ARGUED AND DETERMINED 


THE SUPREME COURT 


OoFr 


THE STATE OF MISSOURI. 


FEBRUARY TERM, 1874, AT ST. JOSEPH. 





Peyton V. Hurr, Respondent, vs. Lucius Saissury, e¢ al., 
Appellants. 


1. Corporation—Articles of Association not filed—Note issued by officers of 
company—Efect of —Where articles of association were duly acknowledged 
and recorded in the office of the recorder of the county where a corporation 
was located (Wagn. Stat., 333, 32), but were not then filed with the Secretary 
of State (See Wagn. Stat., 289, 290, 3 4), the officers of the corporation had 
no power to issue the note of the company; and a note issued and signed by 
them as directors, would bind them personally; and not the corporation. 

“Corporate existence,” as used in the latter enactment, means full authority to 
transact business. 


Appeal from Chariton Circuit Court. 


Waters §& Ray, for Appellants. 
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I. The association in question takes its existence as a body 
corporate from the date of recording the certificates with the 
recorder of the county, and not from the time of filing the 
same with the Secretary of State, as specified in Sec. 4, of Art. 
I, page 289, 1 Wagn. Stat. 

Where there are general provisions common to a variety of 
subjects of a kindred nature, and special provisions applicable 
to each particular class, and they happen to be inconsistent, or 
in conflict, then the special regulation shall control the gen- 
eral. Sec. 4 of Art.1, and sec. 2 of Art. 7 of Chap. 37, are man- 
ifestly inconsistent. The first, being general, is subservient to 
the second, which is special. The latter section declares that, 
“The persons so acknowledging and giving said certificate and 
their associates and successors, shall for a term not exceeding 
fifty years next succeeding the recording of such certificate, 
be a body corporate, &c., &e. 

This clearly fixes the time when its corporate existence com- 
menced, and this section governs associations under this arti- 
cle to the exclusion of the general provisions contained in 
Sec. 4 of Art. 1, when the two are inconsistent with each 
other. 

II. Under the theory of appellants, the note cannot bind 
them individually. . (Murray vs. Caruthers, 1 Metc. [Ky.], 
70.) 


Shackelford, for Respondent. 


I. Under § 4, Art. 1, Ch. 37, Wagn. Stat., the corporate ex- 
istence of the corporation dates from the time of filing with 
the Secretary of State. The provisions of Art. 7, § 2 do not 
modify the former general provision. 

II. If the corporation had no existence at the time of the 
execution of the note sued upon, then the persons signing the 
note were personally liable. It was their duty if the? intend- 
ed to act only as agents, to see that a principal was in existence 
who was bound by their acts. (See 38 Mo., 245 ; 27 Mo., 162; 
20 Mo., 284.) 
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III. Ifa person undertakes to contract as agent for an indi- 
vidual or corporation, and contracts in a manner which is not 
legally binding upon his principal, he is personally responsi- 
ble, and the agent when sued can exonerate himself from per- 
sonal liability only by showing his authority to bind those for 
whom he has undertaken to act. It is not for plaintiff fo show 
he had not authority; the defendant must show affirmatively 
that he had. (See Mott vs. Hicks, 1 Conn., 536; Tippets vs. 
Walker, 4 Mass., 595 ; Randall vs. VanUtcher, 19 Johns., 63; 
Steen vs. Wood, 7 Conn., 454.) 


Apams, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff against the de- 
fendants on the following promissory note : 

($1,000.00.) Sauissury, Mo., February 22nd, 1869. 

Twelve months after date, for value received, the under- 
signed as Directors of the North Missouri Central District 
Stock, Agricultural and Mechanical Association, promise to 
pay Peyton T. Hurt or order, the sum of One Thousand Dol- 
lars, negotiable and payable without defalcation or discount, 
and with interest from date at ten per cent. per annum, 

“Signed: Lucius Sauispury, M. L. Horr, Ext Waytann, 
M. B. Wriutams, J. A. Jonnsron, Directors; James W. 
Lewis, as Director.” 

The petition charges, that the plaintiff loaned the defend- 
ants the money mentioned in the note on their individual 
responsibility and took this note as their personal contract for 
the same. The answer denied that the defendants borrowed 
the money on their personal responsibility and charged that 
they were acting as directors for the “North Missouri Central 
District Stock, Agricultural and Mechanical Association ; ” that 
this association is and was when the note was given a corpor- 
ation duly organized under the laws of this State, and the note 
was the note and contract of the corporation, and not the in- 
dividual or personal note of the defendants. The plaintiff, by 
replication, denied the new matter set up in the answer. The 
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case was submitted to the court for trial and resulted in a ver- 
dict and judgment for the plaintiff. 

From the evidence offered and given, the leading facts of 
the case are, that the corporation referred to was duly organ- 
ized under section 2 of article 7,1 Wagn. Stat., 333, (Genl. 
Stat. 1865, Chap. 62, § 2, p. 367), and that the certificate or 
articles of association were duly acknowledged and recorded in 
the Recorder’s Office of Chariton County, where the corpora- 
tion was located, on the 10th day of July, 1868, but were not 
filed with the Secretary of State under the provisions of sec- 
tion 4 of article 1, 1 Wagn. Stat., 289, till some time after the 
commencement of this suit. 

Upon this state of facts, the court excluded the defense, 
and held the defendants personally liable. The only question 
raised by the record is as to the time the corporation had a 
legal existence to transact business. It may be, that the note 
itself being given in the name of the alleged corporation, 
would be sufficient in a suit against it upon the note, to estop 
it from denying its own existence. But this is a suit not against 
the corporation, but against individuals assuming to act as 
agents for an existing corporation. In such case it is their 
duty to prove that their principal had a legal existence, and 
was capable in law of borrowing the money and executing its 
note for it, at the time such note was given. The question, 
therefore, recurs as to the time when this corporation was au- 
thorized to commence its business. The solution of this ques- 
tion depends upon the two sections of the statute above re- 
ferred to, which, in their construction, must be read together 
and reconciled if possible. Sec. 2 of chapter 62, Gen’! Stat- 
utes 1865, being Sec. 2,1 Wagn. Stat., 289, provides that 
“Whenever any corporation shall be organized under the laws 
ot this State, it shall be the duty of the officers of said corpora- 
tion to file with the Secretary of State a copy of the articles of 
association or corporation, and the corporate existence of such 
corporation shall date from the time of filing said copy of such 
articles, and a certificate by the Secretary of State under the, 
seal of the State, that said corporation has become duly organ- 
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ized, shall be taken by all courts of this State as evidence of 
the corporate existence of such corporation,” &c. This sec- 
tion clearly contemplates that all corporations which eome 
into existence by virtue of articles of association under the 
laws of thisState, must,through their officers, file with the Secre. 
tary of State a copy of such articles, and that the date of their 
“corporate existence” shall be that of the filing of the articles 
in the Secretary’s Office. The meaning of the phrase, “corpor- 
ate existence,” as used here, must be when the corporation is 
fully authorized to transact all business for which it was cre- 
ated, Undoubtedly this section refers to corporations which 
have already been organized under some other provisions of 
our statute, by means of articles of association voluntarily 
entered into for that purpdse, but whose powers to transact 
business must lie dormant until a copy of the articles shall be 
filed with the Secretary of State. That was precisely the case 
with this corporation. It had organized under section 2, Chap. 
69, Gen’l Statutes, 1865, page 367, by signing and acknowl- 
edging and recording in the Recorder’s Office of the proper 
county the articles of association. This step being taken, it 
was an organized corporation, not for the transaction of bus- 
iness, but for the purpose of taking the next and last step to 
complete its authority to transact business, and give a date to 
its legal existence. Until the officers took this final and ne- 
cessary step by depositing and filing in the office of the Secre- 
tary of State a copy of the articles of association as they stood 
recorded in the county, this corporation had no power to issue 
the note sued on. As it had no power to issue this note, the 
defendants are undoubtedly liable. 
Under this view, the judgment must be affirmed. All the 
judges concur. 
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Tuomas S. Guttert, Appellant, vs. Taz Missourr VaLiey 
Rartroap Company, Respondent. 


Per Voriss, J. 

1. Corporations—Liability of, for malicious acts of agents—Confined to what 
cases.—The result of the cases seems to be, that where corporations have been 
held liable for the malice of their agents, the acts of the latter were not only 
in the scope of the supposed authority of the particular agent committing 
the act complained of, but the act done by the agent was done in the per- 
“formance of business coming within the purview of the objects and purposes 

‘for which the corporation was created, and the powers were conferred by the 
charter. 

, Per Curiam. 

2. Railroad corporations—Suits against, for malicious prosecution;— When 
entertained— Reasonable cause no defense when.—A railroad corporation is not 
liable for a malicious prosecution, instituted by its agents, against one of its 
officers, in the name of the State, for alleged embezzlement of its*funds; there 
being no pretense that any power was given the company to engage in such 
prosecutions or that they came within the scope of its general powers or 
purposes. 

In such suit for damages the company cannot defend by alleging that there was 
reasonable cause for the prosecution. 

Per Apams, J, Contra. 

8. Railroad companies liable to damages for malicious prosecutions when— 
Where railroad corporations, through the malice of their officers, institute 
groundless prosecutions, they should be made liable to the party injured in an 
action for malicious prosecution. 

The prosecution of criminal offenders, especially when irresponsible in a civil 
action, is not only within the scope of the authority of such corporations but 
becomes their imperative duty. 


Appeal from Buchanan Circuit Court. 
Hill & Carter, and Loan & Van Waters, for Appellant. 


The doctrine of Childs vs. Bank of Missouri, (17 Mo., 213,) 
is not the law now in relation to the ‘questions in- 
volved in this case. (Reg. vs. Gr. North. of Engl. R. R. Co., 58 
Eng.,C. L. 314, 824; Goodspeed vs. East Haddam Bank, 22 


Conn., 530.) 
A corporation may be guilty of trespass. (Ang. & Ames, 


Corp., [4 Ed., 387,] and authorities there cited. Also Ousley 
vs. Montgomery R. R. Co., 37 Ala., 560; Brakeman vs. N. 
J. Railroad & Transfer Co., 3 Vroom [N. J.,] 328; See 
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Soulard vs. City of St. Louis, 36 Mo., 546; Towns. Sl. & Lib., 
360-361, and n. 1341.) It may be liable for malicious prosecu- 
tion. (Towns. Sl. 261, and notes; Merrill vs. The Tariff Manuf. 
Co.,10 Conn., 384.) A corporation is hable for the wrong- 
ful acts of its agents while acting for it, and by its discretion, 
notwithstanding such acts may relate to matters outside their 
power and authority conferred on the corporation. (Whit- 
field vs. South East. Railw. Co., 1 El. B. El., 115; 96 Eng. 
Com. Law 113; Also Phil. Wilm. & Balt. R. R. Co. vs, 
Quigley, 21 How., U. S., 202; Rhodes vs. Cin., 10 Ohio, 160; 
Chesnut Hill & Spring House Turnpike Co., vs. Rutter, 4 
Seg. & R., 16; Moore vs. R. R., 4 Gray, 465; Higgins vs. Wa- 
tervliet Turnpike Co., 46 New York 23 ; Soulard vs. City of St. 
Louis, 36 Mo., 546, 553.) 


B. F. Stringfellow, and Hall §& Oliver, for Respondent. 


I. A corporation cannot be guilty of a malicious prosecution. 
(Childs vs. Bank of Missouri, 17 Mo., 213; Stevens vs. Mid- 
land Railway, 10 Exch. [Hurls, & G.,] 352; 49 Mo., 273.) 

II. A corporation cannot be liable for an act which is not 
actionable unless it be wilfully and maliciously done, for the 
reason that a corporation can act only by agents, and a prin- 
cipal is not liable for injuries done wilfully and maliciously 
by his agent. (McManus vs. Bucket, 1 East, 67; Ang. & Am. 
Corp., §§ 385, 388; Mason vs. Stiles 21 Mo., 374.) 

III. It is impossible that the act complained of in this case 
could have been done by any agent or employee of defend- 
ant in the course of hisemployment. To institute a malicious 
prosecution is not, and cannot be the duty of any officer, 
agent or employee of a railroad company. And if the act 
complained of was not done in the cause of the employment 
of the individual who committed it, the defendant is not lia- 
ble. (39 N. ¥. 382; 19 Wend., 343.) 


Vortes, Judge, delivered the opinion of the court. 


This action was bronght by the plaintiff against the defend- 
ant to recover damages for a malicious prosecution. The 
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petition charges that defendant is a corporation duly incor- 
porated, &c.; that said company had in its employ as 
its agent one Joseph S. Ford, who was chief secretary and 
treasurer of said company and so acted as its agent in the 
line and scope of his authority at the time of the injuries 
hereinafter mentioned, and who, by virtue of said office, had 
control and management of the receipt and disbursement of 
the funds of said company; that plaintiff was in the employ 
of said company in the capacity of clerk, and had the control 
and management of certain funds, and had the management 
and disbursement of certain receipts and funds of said com- 
pany, under the control and direction of said Ford who was his 
superior officer in that respect; that defendant, on the 22nd 
day of July 1869, by virtue of an affidavit made by said Ford, 
while acting in the line and scope of his authority, did mal- 
iciously and corruptly cause the said plaintiff to be arrested 
and imprisoned, for the embezzlement of certain funds of 
of said company, of which said Ford had control as agent of 
said defendant aforesaid, did then and there before one A. 
Saltzman, a justice of the peace in and for Washington town- 
ship in Buchannan county, while acting in the line and scope 
of his authority, make and file with said Saltzman his affida- 
vit and charge that plaintiff had embezzled and converted to 
his own use, without the consent of said railroad company, 
a large amount of money to-wit: Five hundred dollars, the 
praperty of said company, which said defendant alleged had 
come into his possession and control by virtue of his employ- 
ment as clerk of said company ; that said*Ford while acting 
in the line and scope of his authority for said company, did 
further charge that plaintiff had embezzled and converted to 
his own use, without the consent of said company, divers 
other moneys, &c., (setting out the particular funds) all of 
which had come into his hands or possession by virtue of his 
employment as clerk of said company. That the charges so 
made by said Ford, while acting in the line and scope of his 
authority as agent of said company, he, the said Ford, well 
knew to be false and malicious, yet, notwithstanding, the said 
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defendant, by its agent, as aforesaid, caused said justice of the 
peace, who was then a duly elected justice of the peace in 
said county, and had full power for said purpose, to issue a 
warrant for the arrest and imprisonment of plaintiff upon 
said charge ; that a warrant was issued at the instance of de- 
fendant upon said false and malicious charge, and plaintiff 
arrested and held in custody thereunder &c. ; that defendant 
well knowing said charge to be false, caused the proceedings 
to be commenced in the name of the State of Missouri, &c.; 
that plaintiff was afterwards fully acquitted and the proceed- 
ings dismissjed. 

The petition, after charging other acts in aggravation of 
damages &c., and a want of any reasonable cause for the 
prosecution, concluded by praying judgment for damages. 

The defendant in its answer fully denies the material alle- 
gations in the petition, and as a further answer sets up as a 
separate defense to the action, that said defendant had reason- 
able and probable cause for the charge alleged in said peti- 
tion, and for charging that plaintiff had been guilty of em- 
bezzlement as charged in the petition, and the answer further 
charged that the petition did not state facts sufficient to con- 
stitute a cause of action. A replication was filed denying the 
new matter set up in the answer. 

The cause afterwards came on to be heard, and after a jury 
had been impaneled to try the cause, the plaintiff offered ev- 
idence which it is admitted was competent to prove the facts 
stated in the petition. This evidence was objected toon the 
ground that the facts stated in the petition were not, in law, 
sufficient to constitute a cause of action against the defendant. 
The court sustained the objection, and excluded all evidence 
in the case. After this the plaintiff suffered a non-suit with 
leave to move to set the same aside, which said motion was 
afterwards made and overruled by the court, when the plain- 
tiff excepted and has appealed to this court. It will be seen 
that the only question involved in this case, is whether a rail- 
road corporation in a case like this, is liable to the party in- 
jured for a malicious prosecution instituted by their agent in 
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the name of the State, It is contended, by the defendant, 
that a corporation is not capable of malice, and that therefore 
no such action can be maintained against it. 

In the case of Childs vs. The Bank of the State of Mis- 
souri, (17 Mo., R. 213,) the same question involved in this 
case was before this court, and if we are to adhere to the 
reasoning of the learned judge who delivered the opinion of 
the court in that case, the present case must be decided in 
favor of the defendant, and the judgment appealed from in 
this case be affirmed. But we are urged by the plaintiff to re- 
consider that decision. The plaintiff insisting that the law 
on the subject of corporations, has been by the courts of 
the country, since that decision, so modified as to conform the 
decisions of the courts to the advanced condition of the coun- 
try, and that the law as ruled in that case should beso modi- 
fied as to conform to the recent decisions of our sister States 
on the same subject. It must be admitted that within the 
last few years the great increase in the number of corpora- 
tions, by which the greater part of the commercial business 
of the country is being transacted, assuming, as they do, all the 
functions of individuals, has induced a tendency in the recent 
adjudications on the subject, to assimilate the rights and du- 
ties of corporations, to the rights and duties of natural per- 
sons, and to hold corporations as responsible for the acts of 
their agents within the scope of their authority, and within 
the scope, power and objects of the creation of the corpora- 
tion, just in the same manner and to the same extent as if 
they were natural persons. It is said in the opinion delivered 
in the case of Childs vs. the Bank, before referred to, that 
“the Bank is a corporation, it cannot utter words, it has no 
tongue, no hands to commit an assault and battery with, no 
mind, heart or soul to be put into motion by malice. There- 
fore if it was an action for an assault and battery, or fora 
malicious prosecution or for slander, we should at once say, 
that such could not be maintained.” I think this lanzuage 
is too general and extensive, and the current of the modern 
authorities do not go to that extent. It seems to be held by 
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the best considered and the current of modern authorities, 
that there are many cases in which corporations may be made 
liable for assaults and batteries committed by their agents, 
for libels published by their agents and even for malicious 
prosecutions instituted by their agents; provided in all such 
cases that the act done comes within purview of the objects, 
purposes, and powers of the corporation, under its charter, 
and provided that the act of the agent is within the scope of 
the authority conferred on him, or is ratified by the cor- 
poration. 

In the case of Higgins vs. The Watervliet Turnpike Com- 
pany, (46 N. Y. 23,) the action was brought to recover dama- 
ges by one who had been wrongfully ejected from a railroad 
car by the conductor. It was held that the railroad company 
was responsible in damages for the wrongful acts of its ser- 
vants, if such acts were committed in the business of the com- 
pany, and within the scope of the servant’s employment, and 
this, though the servant had departed from his instructions 
in committing the act; and that it made no difference that 
there was justifiable cause to eject the passenger from the 
car, if excessive force was used in sodoing. The case of 
Whitfield vs. The South Eastern Railway Company, (96 
Eng., Com. Law R. 113) was an action brought by the plain- 
tiff against the railroad company for a libel. It was charged 
in the declaration that the defendants were the proprietors of, 
and by their servants and agents managed and conducted, a 
certain system of electric telegraph, upon, along and over 
their line of railway, for the purpose of enabling, and so as 
to enable the defendants to transmit messages from one to 
another of their stations; and that defendants from time to 
time transmitted thereby, and had the care and custody of 
all messages transmitted; that the plaintiffs were bankers 
issuing notes, receiving deposits, &c.; that defendants before 
the commencement of the suit, wrongfully, falsely and mali- 
cionsly, by means of such telegraphic dispatches sent to said 
several stations, published the said libelous matter complain- 
ed of, &. 
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The declaration was demurred to. It was held by the court 
that express malice was not necessary to be proved, that it 
was only requisite to prove the wrongful act, aud malice would 
be implied, and at least as some of the counts imputed 
negligence in the transmission of the dispatches the demurrer 
ought to be overruled. It was also held in the case of The 
Philadelphia, Wilmington and Baltimore R. R. Co. vs. Quiz- 
ley, (21 How., U.S. 202,) that the railroad company was liable 
in an action for a libel published by the directors of the com- 
pany in the course of their business, which injuriously reflect- 
ed on a stranger to the company. In the case of Colman vs. 
New York and New Haven Railroad Company, 106 Mass., 
100, the plaintiff sued the company for injuries received by 
plaintiff, by an assault and battery committed by the servants 
of the defendant, in expelling the plaintiff from a car which 
he was wrongfully in, and from which they had a right to 
expel him. It was held by the court that the plaintiff could 
recover for injuries received by unnecessary violence used by 
said agents in his expulsion, by which he was damaged, al- 
thongh said violence was wilful on the part of the agent; and 
to the same effect is*the case of Moore vs. Fitchburg R. R. 
Co.,(4 Gray., 465.) And in a late case in California it has 
been held that “the directors of a corporation are its chosen 
representatives and constitute the corporation to all purposes 
of dealing with others; what they do within the scope of the 
objects and purposes of the corporations, the corporation 
does. If they do an injury to another, though it involves in its 
commission a malicious intent, the corporation must be 
deemed by imputation to be guilty of the wrong and answer- 
able for it as an individual would be in such cases.” (May- 
nard vs. Firemen’s Fund Insurance Co., 34 Cal. 48) In the case 
of Goodspeed vs. The East Haddam Bank, (22 Conn. R., 530,) 
the action was founded on a statute of the State of Connec- 
ticut to prevent vexatious suits; but which was subject to the 
same general principles as actions on the case for malicions 
prosecutions at common law. The plaintiff charged that the 
defendant, the “East Haddam Bank,” a corporation, without 
21—VoL. Lv. 
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probable canse, and with a malicious intent, unjustly to vex, 
harass, embarrass and trouble plaintiff, commenced by writ of 
attachment, and prosecuted against him, a certain vexatious 
suit for fraudulent representations to the injury of said Bank, 
and which action resulted in a verdict and judgment against 
the bank. It was held by the court that the action would lie 
and that the plaintiff could recover. So in the case of Goddard 
vs. Grand Trunk Railway, recently decided in Maine and 
published in the American Law Register January 1871, after 
a full and elaborate review of all of the cases on the subject, 
it was held that a corporation, a common carrier of passen- 
gers, is responsible for wilful misconduct of its servants to- 
wards a passenger, and that where the servants in charge ot 
the car by which the passenger is being carried, grossly insult 
and assault the passenger thereon, and the company retain 
the servant in its employ, the company will be liable in ex- 
emplary damages. 

I might refer to many other cases to the same pnrport ot 
those already referred to, but it would be useless to do 
so. The cases already named are sufficient to show that a 
number of the most respectable authorities now assert that 
corporations are held to be liable for the wilful and malicious 
acts of their agents done in the course of their employment, 
and that for the wilful and malicious acts of their agents 
exemplary damages may be recovered. 

This court following these recent decisions, in the case ot 
Lewis Perkins vs. The Missouri Kansas and Texas Rail- 
road Co., decided at the Jan. term 1874, ante p. 201 held, that 
the Railroad Company was liable for a wilful assault made 
on a passenger, by the conductor of the train, while ejecting 
him from the car for failing to pay his passage, and it 
was held in that case that where the conductor wilfully used 
unnecessary violence in ejecting the passenger, by which the 
passenger was injured, punitive damages could be recovered. 
It may therefore now be considered as settled, so far as this 
court is concerned, that where an agent of a railroad compa- 
ny, acting in the scope of his authority in the business of 
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the company, commits unnecessary acts of violence, in a wil- 
ful and malicious or wanton manner, and injury ensues there- 
from, the company is liable for said wilful acts, and that in 
such case punitive damages may be recovered. It will be seen 
by reference to all of the cases before referred to, that the 
acts of the agents for which the corporations were held to be 
liable, were not only in the scope of the supposed authority 
of the particular agent committing the act complained of, 
but that the act done by the agent was done in the perfor- 
mance of business coming within the purview of the objects 
and purposes for which the corporation was created and the 
powers conferred by its charter. In the case before referred 
to in the Connecticut reports, which is the only case to which 
our attention has been called where an action for a malicious 
prosecution has been sustained against a corporation, the ac- 
tion complained of was a civil suit by way of attachment, 
brought by the corporation, in the name of the corporation, 
to recover for damages to the property rights of the corpora- 
tion, which action it was charged had been brought and the 
plaintiff's property attached for the purposes of vexation, and 
maliciously brought without any probable cause &c., It is 
very clear that the action brought in that case came within 
the powers of the corporation to sue for injuries to its prop- 
erty, and if that power was abused and perverted to malicious 
purposes, it was properly held that the corporation should be 
held liable for whatever damages might result. 





~ 


In the case under consideration we are asked to go one \ 


step further, and hold that a corporation for railroad purposes 
is liable for a malicious prosecution, instituted by its agents, 
against an individual, in the name of the State, for a crime 
committed against the laws of the State, without showing 
that any power was given to the corporation to engagé in 
such prosecutions, or that it comes within the scope of its 


general powers or purposes. This we think cannot be done. - 


It is true in this case that it is stated in the petition that the 
corporation caused the plaintiff to be arrested, and that it was 
in the scope of the power of the agents; but it must be recol- 
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lected that the stockholders of a corporation only constitute 
their directors and other officers, their agents in their corporate 
capacity, to bind them in such matters as come within the ob- 
jects of their incorporation, and within the powers granted by 
their charter. When they act wholly outside of these objects 
and powers, the corporation is not bound. It is certainly 
not within any usual objects or powers of a railroad company 
to prosecute criminally offenders against the criminal laws 
of the State, and it is not pretended that any such power was 
ever specially conferred on the defendant in this case. And 
it can make no difference that the defendant in this case has 
set up in its answer that there was reasonable cause for the 
prosecution. (Mali vs. Lord, 39 N. Y. R., 381.) 

The judgment is affirmed. Judge Adams dissents. The 
other judges concur. 


Dissenting opinion of Apams, J. 


I have not been able to give my assent to the result arrived 
at by the court. I fully concur in the arguments and illus 
trations of the learned judge, and the authorities by which 
they are supported. But in my judgment they ought to have 
led to adifterent result. It must be conceded on all hands 
that railroad companies are created and carried on mainly for 
the profits in money to be derived from them. They have 
the undoubted right to protect themselves in the enjoyment 
of their moneys and property. That they may maintain 
civil actions for the robbery of their treasury, or for the de- 
struction of their property by incendiaries and others, there 
ean be no dispute, but where such robbers and incendiaries 
are wholly insolvent, have they no authority to resort to the 
criminal laws for the protection of their property? May they 
not cause such persons as threaten to destroy their property 
to be arrested and compelled to give security for their good 
behavior? It would seem to be manifestly just, and within 
the scope of their corporate power, to allow them to use all 
means known to the laws to protect themselves from threat- 
ened danger. If they can thus protect themselves in advance, 
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why can they not use their own means to bring criminals to 
justice, who have robbed them or burnt up or destroyed 
their property ? Must an outlaw be suffered to go free who has 
burned their depots, cars and bridges, simply because he is 
insolvent and a civil action would be unavailing. 

In my opinion it is not only within the scope of their an- 
thority, but it would be their imperative duty to use their 
means in the prosecution of such offenders? 

If that be conceded, and they should be guilty of institut- 
ing through the malice of their officials a wholly groundless 
prosecution, they ought to be liable to the party injured in an 
action for such malicious prosecution. 
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Tue Curcaco, Rock Isianp anv Pactric R. R. Co., Respond- 
ent, vs. Henry Franks, Appellant. 

1. Mandamus—-Justice of the Peace—Appeal.—Mandamus will not lie to compel 

a justice of the peace to grant an appeal. (State ex re/.,Wheeler v. McAuliffe, 


48 Mo., 112.) The remedy in such case is by rule and attachment from the 
Circuit Court. (W. S., 849, 3 10.) 


Appeal from Davies Circuit Court. 


John Connover, for Appellant. 


I. The commands of the writ are unauthorized. It com- 
mands the relator to doacertain specific, judicial act (to-wit: 
grant the appeal), while the real object of the writ is only to 
require the inferior court to act, and not prescribe what its ac- 
tion shall be. (Mos. Mand., 23, 34 and 53; Tap. Mand. 280; 
Rex. vs. West Rid. York. Justices, 56 Barn. & Ad., 667; 28 
Mo., 279; Dunklin Co. vs. District Court, 23 Mo., 449; State 
vs. Lafayette Co., 41 Mo., 221; State vs. Wilson, 49 Mo., 
146; People vs. Judges Wayne Co., 1 Manning, Mich., 3593 
In ve Turner, 5 Ohio, 542; Fish vs. Weatherwax, 2 John’s 
Ous., 215.) 


II. The relator mistook his remedy; he should have pro- 
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ceeded by rule and attachment. (Wagn. Stat., 849, § 10 
State vs. McAuliffe, 48 Mo., 112.) 

Ill. The granting, or refusing to grant an appeal, is a ju- 
dicial act, and hence, not within the scope of mandamus, 
(Jordan vs. Hanson, 49 N. H., 199; Wortheimer vs. Howard, 
30 Mo., 420; State vs. Towle, 42 N. H., 546; Tichenor vs. 
Hewson, 2 Greenl., N. J., 26; Chickering vs. Robinson, 3 
Cush., 543; Way vs. Townsend, 4 Allen, 114; State vs. Dun- 
nington, 12 Md., 340.) 


Wm. M. Rush, Jr., & Matt. Ewing, for Respondent. 


Mandamus is the proper remedy. Attachment could not 
be resorted to except in term time. This writ was issued in 
vacation, and when the relator’s property was levied upon and 
advertised for sale; and had relator waited until such time as 
it could obtain a rule and attachment upon the Justice, its 
property would have been sold, and the proceeds paid over to 
the plaintiffs, in the execution, and relator’s remedy lost. 
We are aware that the Supreme Court of this State (State ex 
rel. Wheeler vs. McAuliffe, 48 Mo., 112) has held that man- 
damus will not lie against a Justice compelling him to grant 
an appeal, on the ground that the statatory rule and attach- 
ment is the specific remedy in such cases; but in that case the 
writ of mandamus was issued in term time, when a rule and 
attachment might have been obtained. An alternative writ 
of mandamus is in the nature ofarule. (10 Wend., 25 and 
30; 3 How. Pr., 165; 4 Ark., 69; 4 Cow., 403.) 


Avams, J., delivered the opinion of the court. 


This was a proceeding by mandamus, to compel the de- 
fendant, an acting justice of the peace, to grant an appeal in a 
certain case in which the plaintiff was defendant, and one 
Benjamin ©. Mapes was plaintiff and had obtained a judg- 
ment against the plaintiff. The defendant, acting as justice 
of the peace refused to grant the appeal, upon the alleged 
ground that the plaintiff had not complied with the provisions 
of the statute in regard to the appeal bond, ete. The only 
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question presented by this record is whether mandamus will, 
under any circumstanees, lie to compel a justice of the peace 
togrant anappeal. In granting appeals, a justice of the peace 
acts in a judicial‘and not a ministerial capacity. He must, as 
q judicial officer, decide whether the statutory steps have been 
complied with to authorize the appeal. The appellant, or 
some one for him, is required to make a proper affidavit for 
the appeal, and also a proper recognizance with sufficient sure- 
ties must be given, and the justice must decide whether the 
affidavit and recognizance are sufficient. In Jordan vs. Har- 
son, (49 N.H.,199; 6 Am. Rep., 508,) the Supreme Court of 
New Hampshire expressly decided that a justice of the peace, 
in discharging his duties, must determine “ whether the right 
of appeal exists, whether it is demanded in due time, and 
whether the security offered is in form and substance sufli- 
cient ;” and these acts are judicial in their nature. In Worthei- 
mer vs. Howard, 30 Mo., 420, it was held by this court that 
the acts of a justice of the peace, from the beginning to the 
end of a suit, including the issuing of an execution, are judi- 
cial and not ministerial. 

It is well settled that a mandamus will not lie to control a 
judicial officer or court in their decisions. But this court in 
State of Missouri, Wheeler vs. McAuliffe, 48 Mo., 112, ex- 
pressly held, that mandamus does not lie to compel a justice 
of the peace to grant anappeal. The statute (Wagn. Stat., 849, 
§ 10) provides the remedy to be pursued, when the justice fails 
to allow an appeal. This remedy is by rule and attachment, 
to be issued by the Circuit or other court having jurisdiction, 
to compel the justice to allow the appeal, and mandamus can- 
not be resorted to. 

Judgment reversed ; all the judges concur. 
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Wituiam Orr anp Atrrep A. Cuesmore, Respondents, vs, 

| Luraer B. How, anp Ann P. How, Appellants. 

1. Mortgage, to firm name.—The fact that a mortgage is given to mortgagees 
in their firm name, does not affect its validity. 

2. Conveyance—Description in, what sufficient—Parol evidence to identify land, 
when proper.—The description in a deed which gives the “beginning corner” 
and the several courses so that it may be easily identified is sufficient, and 
parol evidence may be adduced to identify the land, where its locality ig 
called in question. 

8. Practice, civil—Pleadings—Caplion—Names of parties.—In suit by a firm 
where the individual uames of plaintiffs are set out in the caption of the peti- 
tion, that is sufficient. 


Appeal from De Kalb Circuit Court. 
S. G. Loring, for Appellants. 


I. The mortgage deed was void for uncertainty of the des- 
cription of land. The ambiguity was apparent upon the face 
of the instrument. (Hardy vs. Matthews, 38 Mo., 124.) 

II. The opinion of Pritchard, that he could find the land 
from the description on the mortgage deed, was inadmissible. 
(Schultz vs. Lindell, 30 Mo., 320; Blumenthal vs. Ralls, 24 
Mo., 113.) 


Strongs §& Hedenburg, for Respondents. 


I. The caption of the petition shows both the firm and in- 
dividual names of respondents, and the body of the petition 
shows that respondents were partners, and were sucing as 
such; this is enough. (Higgins vs. Han. & St. J. R. R. Co., 
36 Mo., 431; State vs. Patton, 42 Mo., 530, ¢d., 537.) Besides 
this point is waived by the answer. 

II. The evidence of John Pritchard, a surveyor—who is 
not contradicted—showed that the description of the land was 
definite, certain and well known. There was no error in ad- 
mitting his evidence, and the note and mortgage. 


Apvams, Judge, delivered the opinion of the court. 


This was a suit to foreclose a mortgage given by the defend- 
ants, to secure a note which had been executed by the defend- 
ant, Luther B. How, to the plaintiffs. 
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The defendant Ann P. How, the wife of Luther B. 
How, joined in the mortgage, and was made a defendant. 
There was no objection to her joinder. 

The plaintiffs were co-partners under the name of Orr & 
Chesmore, which is shown by the caption of the petition. The 
note was executed to them by their partnership name, and 
the mortgage was given to them in their partnership name. 

The defendants, on the trial, objected to the introduction of 
the note on the alleged ground of a variance between it and 
the note set forth in the petition. But there seems to be no 
substantial variance, and the court committed no error in ad- 
mitting the note as evidence. The defendants also objected 
to the mortgage on the ground that there was no description 
of the property conveyed, and because it was made to the 
plaintiffs by their firm name. This objection was overruled, 
and the defendants excepted.. The plaintiffs introduced a 
witness who was a surveyor, and he testified that he had sur- 
veyed the lot of land, and could find it from the description 
in the mortgage deed. This evidence was objected to by the 
defendants, but the objection was overruled, and the defend- 
ants excepted. The fact that the mortgage was given to the 
plaintiffs in their firm name, did not affect its validity. 

The mortgage described a small parallelogram of land, and 
gave the “beginning corner,” and the several courses and 
distances, so that it might be easily identified. In my judg- 
ment that was asufficient description. I can see no objection to 
the evidence of the surveyor, which identified the description 
of the land as existing on the ground. 

The evidence was unnecessary, as the mortgage itself 
sifticiently described the land. Parol evidence is not ad- 
missible to control the description of premises in a deed. The 
deed itself must give a sufficient description, but parol ev- 
idence may be resorted to, to identify the land as existing 
on the ground, in eases where its locality is called in question. 

The objection that the suit was not brought in the prop- 
er names of the plaintiffs, is contradicted by the caption to 
the petition. The individual names of the firm are set out 
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in the caption, and that is all that was necessary. (Wagn. 
Stat., 1013 $3.) 
Judgment affirmed, All the judges concur. 
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Jonn Catuert, et a/., Appellants, vs. Hester D. Cart ert, 
Respondent. 


1. Wills—Under general law, what signing insufficient.—As a general rule of 
law, where tle name of the testator is not subscribed at the conclusion, but 
only appears in the exordium or body of a will, the instrument, in order to its 
validity, must have been in the handwriting of the testator and he must have 
intended the signature, wherever inserted, to be the authentication of the in- 
strument, and must have contemplated no further signing. 

Where the will concludes, “In witness avhereof, I have hereunto set my hand,” 
etc., a different signing being clearly contemplated, the formal recital of his 
name elsewhere in the instrument would be insufficient. 

2. Will—Signature— What necessary under the statute—Under the statute law of 
Missouri, a wiil written by an attorney at the request of a friend, out of the 
presence ofthe testator, and not subscribed, is not “signed” within the mean- 
ing of the statute (Wagn. Stat., 1364, 33), although the name of the testator 
appear in the exordium or body of the will, and is invalid, although expressly 
assented to by him and duly attested in his presence. 

The statute, supra, is imperative, and the “signing,”’ therein referred to, must be 
construed to mean the affixing of the testator’s name at the bottom of the will, 
either in his own handwriting or that of some one else by his direction. 


Appeal from the Sullivan Circuit Court. 
G. D. Burgess, for Appellants. 


I. The paper propounded as the will of Henry Catlett, de- 
ceased, was not written in his presence nor by him, nor was 
the same signed by him or any person, by his direction, in his 
présence, as required by the statute. (Wagn. Stat., 1364, $3; 
Rigg vs. Wilton, 13 Ills. 18; Dunlap vs. Dunlap, 10 Watts, 
153; Northeutt vs. Northeutt, 20 Mo., 268.) 

Our statute in regard to the manner of executing wills is 
mandatory, and a will not executed in conformity with the act 
is void. (MeGee vs. Porter, 14 Mo., 611; see also Ruoff’s Ap- 








FEBRUARY TERM, 1874. 





Catlett, et al. v. Catlett. 





peal, 26 Penn. St., 219; Stricker vs. Graves, 1 Whart., 395 ; 
Ramsey vs. 'Ramsey, 13 Gratt. [Va.], 664; 2 Greenl. Ev., 
§ 347; PublicAdm’r vs. Watts, 1 Paige Ch., 347; Northentt 
vs. Northeutt, 20 Mo., 268 ; Selden vs. Coalter, 2 Va. Cas., 553 ; 
note with last case, no. 29, pages 211 & 212,§12; 1 Red. 
Wills (2d Ed.] § 12, supra.) 

The cases of Armstrong vs. Armstrong, 29 Ala. [N. S.], 538 ; 
Sarah Miles Will, 4 Dana [Ky.],1; Converse vs. Converse, 
21 Vt. 168, so much relied on by the respondent, are cases 
where the will was written in the presence of the testators, 
The will in the case of Selden vs. Coalter, 2 Va. Cases, was 
also written in the presence of the testator. Where that 
is the case, there is perhaps some_reason for saying, that 
it is properly executed, for then, although the will is written 
by another, the name of the testator is written in his presence 
and by his direction, and this might be considered as bringing 
it within the statute. But even this doctrine is denounced in 
the cases of Selden vs. Coalter, 2 Va., Cases 553; Dunlap vs. 
Dunlap, 10 Watts, 153; Red. on Wills, Vol.1., pp. 211 & 
212 [2 Ed.], $12.) 

It was immaterial under the statute of frauds, in what part 
of the will the testator’s name was written, but the signature 
must have been made with the design of authenticating the 
nstrument. (2 Jarm. Wills, 115; Waller vs. Waller, 1 Grat., 
454.) ; 


Alex. W. Mullins and George W. Easley, for Respond- 
ent. 


I. The material inquiry in the case at bar is: What will 
ainount to a sufficient signing by the testator ? 

In seeking the proper construction of the word signed, we 
are greatly aided by the adjudications that immediately follow- 
ed the first enactment of the statute in England. In Le- 
mayne vs. Stanley, 3 Levinz. 1, the will was written by the 
testator, who commenced it as follows: “I, John Stanley, make 
this my last will and testament,” ete. He sealed, but did not 
sign it atthe bottom. It was subscribed by the requisite num- 




















ST. JOSEPH. 





Catlett, et al. v. Catlett, 





ber of witnesses, in his presences This was held to be a sufti- 
cient signing. And in Morrison vs. Turnour, 18 Ves., 183, 
Lord Eldon is said to have observed, “that the decision in the 
case of Lemayne vs. Stanley, could not be sustained, unless 
you add one or two circumstances; either that the witnesses 
were present when he, the testator, was writing the will, which 
Lord Hardwick observes was not a natural presumption ; or, 
if they were not present, that he acknowledged it to be 
in his writing when he called them in to attest; certainly 
expressing his opinion that such acknowledgment would do.” 
(1 Pow. on Dev. 75, note9.) With this modification, Lemayne 
vs. Stanley has been accepted as the law in the following 
among other English cases: Hilton vs. King, 3 Lev., 86; 
Grayson vs. Atkinson, 2 Ves. Sr., 454; Coles vs. Trecothick, 
9 Ves., 249; Morrison vs. Turnour, 18 Ves., 183. See also 
the following authorities: 2 Greenl. Ev., §674; 1 Jarm. on 
Wills, 70, 112, &c., of 2 Am. Ed.; 1 Williams on Ex. 56 to 
63 ; 3 Greenl. Cruise, [2d. Ed.] 51; Tit. 38, ¢. 5, § 10; Jd. p. 
55, §§ 17, 18, n. 1; Cravens vs. Faulconer, 28 Mo., 19. 

The construction of the word signed, as required by the 
Statute of Frauds, as settled by the British Courts at the time 
of the adoption of our Statute of Wills, is that, if the party 
making such paper for the purpose of authenticating the same, 
writes is name, either by his own hand or the hand of an- 
other, or adopts one written or printed by another, in any part 
of the paper, this is a sufficient signing; and the construction 
of the statute by the British decisions, before the adoption of 
our statute ought to be regarded as the construction which our 
legislature intended to be put upon our own. (Armstrong vs. 
Armstrong, 29 Ala., [N. 8.] 538.) And the doctrines of the 
English cases before 1838, have been followed by others of the 
American Courts. (Selden vs. Coalter, 2 Va. Ca., 553; Sarah 
Miles’ Will, 4 Dana [Ky.], 1; Converse vs. Converse, 21 Vt., 
168, 256.) 

It is a point well settled, that if the name of the party ap- 
pears in the memorandum, and is applicable to the whole 
substance of the writing, and is put there by him or his au- 
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thority, it is immaterial in what part of the instrument it ap- 
pears; whether at the top, in the middle or at the bottom. 
(Cleason vs. Bailey, 14 Johns., 486; see also Browne Frauds, 
§376; 4 Kent’s Com., 511, page 687 [11th Ed.], note b.) 

II. It was not an insuperable objection to the will, that testa- 
tor’s name was not written in his presence. (Schneider vs. 
Norris, 2 Maule & Selw., 286; 8 Esp., 181; 2 Bos. & Pull, 
238.) 

III. When a will is not written by the hand of the testator, and 
his name is not subscribed thereto, the material question is, 
whether he intended the paper to operate as his will without 
any further execution? Did Catlett contemplate the further 
signing of the will? Evidently he didnot. It will be noticed 
that Catlett followed carefully Miller’s instructions, as con- 
veyed to him by Judge Davis. These instructions impressed 
upon Catlett the necessity of the attestation of the two wit- 
nesses ; but did not contain the least intimation to direct Cat- 
lett’s mind to the fact that he ought to sign the will himself. 
And the fact that Catlett called upon Davis and Yoho to wit- 
ness the will, is wholly inconsistent with the idea that he in- 
tended to sign it himself, at some future time. 

Catlett declared the paper to be his will; had it witnessed 
by his neighbors; handed it to his father-in-law, with direc- 
tions to him to have it conveyed to Mrs. Catlett, which was 
done, and the paper put away in a secure place ; and so far as 
the evidence shows, was neither spoken or thought of after that 
by Catlett, who died entertaining the belief that he had form- 
ally made his will, a belief that was shared in by his family, 
neighbors and friends. 

But the opponents of this will may say that the will is in- 
complete on its face, because Miller added the clause, “In 
witness whereof,’ &c. And it is true that this clause does 
furnish some evidence of an intention to formally sign it, but 
it is only slight evidence of such intention, and may be re- 
butted by any other evidence which will show that no such 
intention, in fact, existed. Sarah Miles’ will concluded: “In 
ratification of which, I have hereunto set my hand and affixed 
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my seal,” &c. (4 Dana, 1); see also Medling vs. Pace, 14 
Ga., 596, cited in 14 U.S. Dig., 594, §§ 84, 90; 1 Williams 
Ex., 61, and the authorities collected. 


Vortes, Judge, delivered the opinion of the court. 

Henry Catlett died at the county of Sullivan, on the 30th 
day of October, 1872, without issue. He left surviving him, 
among the plaintiffs his brothers and sisters, and his wife, 
the defendant. He left the following instrument of writing, 
purporting to be his last will and testament: “I, Henry Cat- 
lett, of the county of Sullivan, in the State of Missouri, do 
make and publish this, my last will and testament: “1st. I, 
give and bequeath, to my beloved wife, Hester Druzilla, to 
have and to hold in fee, all my lands and tenements and her- 
editaments, with the appurtenances, whereof I am seized, situ- 
ate, lying and being in the county of Sullivan and State of 
Missouri, and described as follows to-wit: The south (1-2) 
one-half of the south-east (1-4) one-fourth, and the north (1-2) 
one-half of the south-east (1-4) one-fourth, of section (11) 
eleven, township (62) sixty-two, and Range (20) twenty, being 
in all, (160) one hundred and sixty acres, more or less. In 
addition to the above, I also bequeath to my wife, Hester 
Druzilla, all my monies, credits and chattels, of every descrip- 
tion; to have and hold or to dispgse [of] at will. And I 
hereby appoint my wife, Hester Druzilla, executrix of this 
my last will and testament. In witness whereof I have here- 
unto set my hand, this 24th day of October, A. D. 1872. 


“Signed, published and declared, by the said Henry Catlett, 
as, and for, his last will and testament, in presence of us, who, 
at his request, have signed as witnesses to the same, in his 
presence, and in the presence of each other. 

Wituiam W. Davis. 

James W. Youo.” 

This paper was presented for probate, to the Hon. James 

Beatty, Judge of Probate for Sullivan county, on the 27th 
day of November, 1872; and was admitted to probate on 
the evidence of the subscribing witnesses, and a certificate 
thereof granted, on the third day of December, 1872. 
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This action was brought on the 26th day of February, 
1873, by the plaintiffs, in the Cireuit Court of Sullivan 
county, to contest the validity of said will, on the sole ground 
that the same was not executed in conformity with the statute. 
The cause coming on for trial at the October Term, 1873, 
of said Circuit Court, an issue was made up, whether the 
writing produced was the will of said Henry Catlett, or not; 
and such issue was submitted to a jury. The defendant to 
sustain the isssue upon her part, introduced as a witness, 
Judge William W. Davis, who testified as follows: (The pa- 
per produced as the will of Henry Catlett being shown him,) 
“The signature to this paper, William W. Davis, is mine. I 
signed my name there at the request of Henry Catlett, de- 
ceased. He asked me to do so to witness that this was his 
last will and testament. Mr. Catlett was then at home, at his 
residence, lying on his bed, in the west room. I was in the 
same room, when I signed the will, perhaps in two feet of his 
bed. Jacob Potts, and his wife, (Mrs. Catlett’s mother,) Mrs. 
Mary Couch, Susan Ann Gibson, and James W. Yoho, were 
also present when the will was signed. When I first went 
to Catlett’s that day, he told me that he wanted to make a 
will, and wanted me to write it for him. I advised him to 
have it done by a lawyer, and told him, that if he desired to 
make a will, and would tell me how he wanted it, that I 
would get a lawyer in Milan to write it for him. He said he 
would do that. He then told me how he wanted the will 
made; that he wanted all of his property willed to his wife ; 
that he wanted her to have it. I came to Milan, and went 
into Miller’s office, and told him what Catlett wanted; who 
he wanted his property to go to, and how he wanted his will 
made; and Mr, Miller wrote this paper, which I took directly 
to Henry Catlett, and tuld him that I had the will for 
him: and that I would read it to him, to see whether it 
suited him, or not. I then read this instrument in his hear- 
ing and he said it was exactly as he wanted it. I told him 
that Mr. Miller said it would have to be witnessed by two wit- 
nesses, and about that time James W. Yoho, who was about 
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to leave the honse, and about the time he was at the door of 
the room we were in, was called by Catlett who said: ‘James, 
I want you to witness this will’ He then asked me to wit- 
ness it, and both Yoho and I witnessed it. Yoho occupied 
about the same place when he signed the will, that I did 
when I signed it. The distance may have been as much as 
six feet from the bed. I am not positive as to the distance— 
it was on that side of the room next to the bed. There was 
no obstruction between Catlett and Yoho and myself when we 
signed the will. At that time Catlett was tolerably weak— 
able, though, to be up and go round the house. He was sit- 
ting up when I went there that day. Mr. Catlett’s age was 
about thirty—not far from that. He was then of sound mind, 
and as rational as Lever saw him. After we had witnessed 
the will, it was left there, perhaps with his wife, Hester D. 
Catlett. When Catlett first commenced talking to me about 
the will, he gave me his reasons for it. The defendant’s attor- 
neys then asked the witness to state what it was the testator 
said? To which the plaintiffs attorney objected, and the 
objection was sustained, &c. On cross examination, the wit- 
ness stated: Mr. Miller wrote the will at his office here in 
town, and Catlett was at home, one and a half miles away. 
Miller was not there nor was Catlett in town. Catlett lived 
a few weeks after the making of the will. 

James W. Yoho was next introduced by the defendant, and 
testified as follows: “The signature of James W. Yoho, on 
this paper, is mine and in my hand writing. 1 was at Henry 
Cutlett’s house (the person named in this paper as testator,) 
when I wrote my name to the paper. I was reyuested by 
Cutlett to put my name there as a witness. Catlett said he 
wanted me to write my name as a witness to the will. I 
dont think I was over one and one-half or two feet from 
Catlett when I signed. I can’t just say whether he was sit. 
ting up when we signed or not ; but he was out walking round 
tlie house when I went there. There was no obstruction be- 
tween Catlett and me. “I think I was leaving, and had got 
to the door, when Catlett called me back and asked me to sign 
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it as a witness. Heard Judge Davis read the will over to 
Catlett, and Catlett said that was his will—that was the way 
he wanted it. I had gone there after some lime and Judge 
Davis came from town, and what I have related then passed 
and I went home. His mind was about as good as it ever 
was; it was sound.” 

Mrs. Mary Couch was next sworn as a witness, and testified 
as follows: “I was at Catlett’s when Judge Davis brought the 
will. I was there when Mr. Davis and Mr. Yoho signed it. I 
heard Mr. Catlett ask Mr. Yoho to stay, and then Jndge Davis 
asked Mr. Catlett if that was his will; if it was written the 
way he wanted it, and he said it was. I saw it in Mr. Davis’ 
hand, and saw Mr. Yoho sign it; saw Mr. Davis hand the will 
to Mr. Catlett, and Mr, Catlett hand it to Mr. Potts, and 
told him to give it to Hester, meaning his wife. I was not in 
the room all the time after Judge Davis brought the will.” 

Mrs. Susan Gibson testified as follows: “I wasat Mr. Hen- 
ry Catlett’s the day Judge Davis brought the will over there. 
I was in theroom when Judge Davis was reading the will. 
When he read it, he handed it to Mr. Catlett, and asked him 
if that was the way he wanted it, and Mr. Catlett said it 
was just right. I saw Judge Davis and Mr. Yoho sign it. 
He asked Mr. Yoho to stay and witness the will. Mr. Yoho 
was about starting home when Mr. Catlett asked him to stay. 
Judge Davis and Mr. Yoho, when they signed, were in Mr. 
Catlett’s presence—only a few feet from him.” 

J. H. Couch testified as follows: “I was acquainted with 
Henry Catlett. I had a conversation with him before his 
death about—weeks, he told me that he intended that his 
wife should have his property, and that he intended to make 
a will to that effect. This was in July before his death; he 
died in October, 1872.” 

Aaron Glidewell was next sworn, and stated that “during 
the year 1871, he was at Mr. Couch’s, stacking grain, and 
heard Henry Catlett, now deceased, say that he intended to 
fix things so that his wife would get all of his property after 
22—VOL. Lv. 
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his death. I was then stacking and he was pitching. Catlett 
was & consumptive man.” ; 

Hester D. Catlett was next introduced as a witness in her 
own behalf, and testified as follows: “I was at home the day 
my husband, Henry Catlett, made hid will, I was not in the 
room where he was at the time that the witnesses, Judge 
Davis and Mr. Yoho, signed the will. My father, (Mr. Potts,) 
conveyed it to me, and I kept it in a box until it was sent to 
the Probate Court. This paper (the will produced) is the 
one given me by my father, and the one I kept.” 

The defendants next offered to read, by way of producing 
it before the jury, the feregoing paper, as the last will and 
testament of Henry Catlett deceased. To the reading of 
which said instrument of writing to the jury, the plaintiffs, 
by their attorney, at the time objected, for the following 
reasons, to-wit: Because the same had never been signed by 
Henry Catlett, or by any person by him directed in his pres- 
ence. Because the same had never been executed by Henry 
Catlett. Because the same was illegal, irrelevant, and not 
competent testimony for any purpose. Which objections 
were overruled, and said paper read to the jury, and excep- 
tions properly taken. 

This was all the evidence offered. Whereupon the plain- 
tiffs asked an instruction in the nature of a demurrer to the 
evidence, which was refused by the court, and exceptions 
saved. The court then gave the following instruction on be- 
half of the defendant. 

First. Although the jury may believe from the evidence 
that Henry Catlett did not write his name to the paper here 
produced as his will, either at the bottom, or in any part there- 
of; yet, if the jury believe from the evidence that the said 
Henry was on the 24th day of October, 1872, over the age of 
twenty-one years, and was then of sound mind, and that on 
that day the said Henry requested the witness, Davis, to have 
the will written for him, and that the said Davis did, in pur- 
suance of such request, procure Miller to write said will, and 
that after the same was written, the said Davis read the 




















FEBRUARY TERM, 1874. 


. Catlett, et al. v. Catlett. 








same in the presence and hearing of the said Henry Catlett, 
and that the said Henry then and there adopted the same, and 
requested the witnesses, Davis and Yoho, to sign the same as 
subscribing witnesses thereto, to attest the fact that he had 
executed said will, and that they did so, and that the said 
Henry then and there published the said paper to be his will, 
then the jury will find the issue for the defendant. . 
* *€ %£ % # % # % % &  & 

Whereupon the plaintiffs took a non-suit with leave, and 
afterwards within the proper time filed their motion to set 
aside &c., which being overruled, they saved the foregoing 
exceptions and appealed. 

It will be seen from the foregoing statement of the case, that 
the only question presented for consideration is, whether the 
paper presented for probate as the last will and testament of 
Henry Catlett, has been executed in a manner to give it effect 
as a will, under the provision of our statute concerning Wills. 

The statute provides, that “ Every will shall be in writing 
signed by the testator, or by some person by his direction in 
his presence, and shall be attested by two or more competent 
witnesses subscribing their names to the will in the presence 
of the testator.” (Wagn. Stat., 1364, § 3.) No will, not exe- 
cuted in the manner prescribed in the above section, can be 
valid, except in a few special cases provided for in the statute, 
which need not be named as they cannot affect this case. It 
is not pretended that the paper exhibited in this case as the 
will of Henry Catlett,was signed or subscribed by him at the 
conclusion or bottom of the writing in the usual way; but it 
is contended that it is a sufficient compliance with the statute 
if his name appears in any place in the instrument, either by 
the way of the usual exordium at the commencement of the 
will, or otherwise in body of the instrument. There is no 
doubt but the English courts, out of an extreme anxiety 
to sustain wills and to evade the statute of frauds, where the 
wills devised real estate, have held in numerous cases, that it 
was a sufficient signing of the will under the statute of frauds, 
that the name of the testator should appear in the body or 
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commencement of the will. These decisions have been fol- 
lowed in most of the States in thiscountry. It could serve no 
valuable purpose to refer to the numerous decisions on this 
subject, as they are familiar to every intelligent member of 


the profession. Justice Kent in his commentaries on this sub- - 


ject says: “The English courts, from a disposition to favor 
wills, departed from the strict construction and obvious mean- 
ing of the statute of frauds, and opened a door to very extensive 
litigation. It was held to be’ sufficient that the testator wrote 
his name at the top of the will by way of recital ; and such 
insertion of his name was deemed signing the will within the 
statute of frauds.” (4 Kent’s Com., p. 631.) Also in Jarman 
on Wills, it is said: “It was immaterial under the statute of 
frauds in what part of the will the testator’s name was writ- 
ten, and where the whole will was in the testator’s hand- 
writing, the name occurring in the body as the usual exordi- 
um “J, A. B. do make, etc.,” was decided to be a suffi- 
cient signing. But the signature, whatever was its local pos- 
ition, must have been made with the design of authenticat- 
ing the instrument, for it would seem that if the testator con- 
templated a further signature which he never made, the will 
must be considered as unsigned.” It has been held in the 
eases on the subject,with a very few exceptions, that in order 
to the validity of a will where it is not subscribed at the con- 
elusion or foot of the instrument, but only appears at the com- 
mencement or in the body of the instrument, the will must, in 
order to its validity, have been im the handwriting of the tes- 
tator, and he must have intended the signature, wherever in- 
serted, to be the authentication of the instrument, and have 
contemplated no further signing. With this view of the case 
it is difficult to see how this will could be upheld under the 
statute of frauds as construed by the course of decisions re- 
ferred to; for the will in this case was not in the hand- 
writing of the testator, and by the words at the conclusion of 
the instrument “in witness whereof I have hereunto set my 
hand this 24th day of October, A. D. 1872,” it was clearly con- 
templated, that a different signing was intended besides the 
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formal recital of his name at the commencement of the in- 
strument. But it must be also recollected that in the execu- 
tion of wills in this State, the statute of frauds is not the only 
statute to be kept in view; but in order to the validity of a 
will the statute in reference to wills must also be complied 
with. The 3d section of the statute before referred to, 
(Wagn. Stat., 1364) provides that every will shall be in writ- 
ing, signed by the testator or by some person by his direction, 
in his presence, and shall be attested by two or more compe- 
tent witnesses, etc. It is not pretended in this case, that the 
will was signed by the testator either at its conclusion or else- 
where, nor is it pretended that the will was ever written in 
his presence ; but is clear that the will was written by an at- 
torney, at his office, at the request of a friend of the deceased. 
Now if we should admit that the name of the testator, as re- 
cited at the commencement of the instrument, would be a 
suflicient signing if made in the handwriting of the testator, 
would the will even then be good, under the statute, when 
written by another and not in his presence? In other words, 
is the direction of the statute requiring a will which is signed 
by another person for the testator, to be so signed at the re- 
quest of the testator and in his presence, imperative ; or may 
the will signed out ofhis presence, and at the request of another 
be adopted by the testator and thereby become valid? In or- 
der to answer this question, it will be proper to refer to former 
decisions of this court, on questions somewhat similar in prin- 
ciple. In the case of McGee vs. Porter, the paper attempted 
to be probated as the last will of McGee, had been executed 
under the law then in force, in which there was a provision 
which required that “every person who shall sign the testa- 
tor’s name to any will by his direction, shall subscribe his 
own name as a witness to such will, and state that he sub- 
scribed the testator’s name, at his request ;” it was held by the 
court, that this provision of the statute was mandatory, and 
if the will was not so witnessed by the person subscribing the 
testator’s name to the instrument at his request, the will so 
attempted to be made, was void. The same point was de- 
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cided, and in the same way, in the case of St. Louis Hospital 
Association vs. Williams, 21 Mo. 17, and in Northeutt vs, 
Northeutt, 20 Mo. 266. It would be difficult to see how the 
attestation of a fact should be mandatory and essential, while 
the fact itself would not be essential to the validity of the will, 
But we do not rest this case entirely on the ground that the 
will was not written and the testator’s name inserted therein in 
the presence of the testator. We believe that the proper and 
rational construction of the statute is that the will should be 
signed by the testator; that the words in the statute requiring 
the will to be signed by the testator, or by some person by 
his direction and in his presence, means that the instrument 
as written shall be subscribed by affixing the name of the tes- 
tatorin the usual way of executing other instruments of 
writing ; and that not only must the statute of frauds be com- 
plied with, but that the statutes concerning Wills must also 
be complied with ; and that the words of the statute should be 
construed by their ordinary import and meaning, as our stat- 
ute requires. With the views above expressed, the judgment 
must be reversed and the cause remanded, when a proper 
judgment can be rendered in the cause. The other judges 
concur. 





fo) 


Bensamin F. Jonzs, Respondent, vs. Tue Sr. Josern Fire 
& Marine Insurance Company, Appellant. 


1. Practice, civil—Records may be amended nune pro tunc, when.—After a case 
has been appealed to the Supreme Court, the Circuit Court has power to 
amend its records by entries nune pro tunc. (De Kalb Co. vs. Hixon, 44 Mo., 
$41.) 

2. Practice, civil—Motion for new trial—Action of eourt on— When discretion- 
ary.—It is a matter resting in the discretion of the court to overrule a mo- 
tion for new trial, based upon the allegation, that at the day of the tial one 
of the attorneys had just died, and his partner was so ill as to be unable to 
attend court. 

8. Practice, civil—Jury— Waived when—Const. Stat_—Where neither defendant 

nor his attorneys are present on the day set for trial, the court may, although 
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answer has been filed, proceed to try the case ex parte, without a jury. In 
such case +a jury is held to be waived. (Wagn. Stat., 1041, 314.) Filing of 
an answer is not an “appearance” as meant by that statute. 

4. Insurance—Allegations, as to value and loss— What sufficient, after verdict— 
In suit upon a fire insurance policy the petition alleged that defendant in- 
sured plaintiff to the amount of $1200, on certain property described ; and 
that the property was totally destroyed by fire. Held, that the averments 
of value and loss, were sufficient after verdict. 


Appeal Srom Clinton Circuit Court. 
B. R. Vineyard, Judson and Bernard, for Appellant. 


I. The petition nowhere alleges the value of the property 
destroyed, or that it was of any value whatever, or that the 
plaintiff sustained any loss, or that the destruction of said 
property so insured was any damage or loss to plaintiff. 

II. The court without the intervention of a jury had no 
authority to try and determine the matters in controversy in 
this case. (Wagn. Stat., 1040, §12.) The defendant had filed 
an answer pleading to the merits. This was an “appearance” 
as meant by the statute. (Wagn. Stat., 1041, §14; Benton vs. 
Lindell, 10 Mo., 557; Pratt vs. Carl, 9 Mo., 164.) 

III. After an appeal taken from the Circuit Court the 
record cannot be changed or altered by either party, nor can 
an entry be made nune pro tunc, and no addition can be 
made to the record. (Stewart vs. Stringer, 41 Mo., 400; Ladd 
vs. Couzins, 35 Mo., 513.) The nune pro tune judgment en- 
tered in the court below, was made without the introduction 
of any evidence whatever. Several terms of the Cirenit Court 
had intervened, and to correct the judgment without evidence, 
was a usurpation of power and authority on the part of the 
trial court, unwarranted by law. (Saxton vs. Smith, 50 Mo., 
490; Gibson vs. Chouteau, 45 Mo., 171.) 


Wm. Henry, for Respondent. 


I. The appellant waived its right to a trial by jury by fail- 
ing to appear at the trial of the case. (Wagn. Stat., 1041, 


8 14.) 


II. This court will not interfere with the discretion of an 
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inferior court in refusing to set aside a judgment, after a trial 
at which the defendant failed to appear, except in a very 
plain case. (Brolaski vs. Putnam, 34 Mo., 459; 40 Mo., 
178.) 

III. There can be no advantage taken of the petition 
now. The point was not raised in the Circuit Court, and 
it is good after verdict; the defects in the allegations of 
damages, ete., being cured by intendment of law. (Steph. 
Plidgs. 8 Am. Ed., 148-9; Richardson vs. Farmer, 36 Mo., 
35; Powell vs. Reynolds, 51 Mo., 154; Bowie vs. Kansas 
City, 51 Mo., 454.) 

IV. It cannot be doubted, that the nwne pro tunc entry 
might properly be made by the Cirenit Court (Mann vs. 
Schroer, 50 Mo., 306; Priest vs. McMaster, 52 Mo., 603 
Gibson vs. Chonteau’s heirs, 45 Mo., 171); and it makes no 
difference that the correction of the record was made after 
the appeal to this court. (De Kalb Co. vs. Hixon, 44 Mo., 
341, and authorities there cited.) 


Napron, Judge, delivered the opinion of the court. 


Since this case came here by appeal, an amendment nune 
pro tunc of the judgment originally entered was made in 
the Circuit Court, correcting errors in the original entry 
made by the clerk. This was done on motion after due 
notice to the opposite party; and the correction having been 
ordered and made, we will presume that the court had sufli- 
cient evidence in its records to authorize the change in the 
entry; and the objection now taken, that the court had no 
power, after the case was brought here by appeal or writ 
of error to make an entry mune pro tune, has been here- 
tofore considered and determined otherwise by this court, 
on the authorities cited. (De Kalb Co. vs. Hixon, 44 Mo., 
342.) 

The action was on a policy of insurance to recover the 
amount insured on account of the destruction of a house by 
fire. Ananswer was filed to the petition, and a replication fil- 
ed to the answer, but on the day set for the triab the de- 
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fendant did not appear and the case was tried by the court 
ex parte plaintiff, and a verdict given and judgment for the 
plaintiff. Subsequently a motion was made by the defendant 
to set aside this verdict,on the ground that one of the de- 
fendant’s attorneys died shortly before the term of the court, 
and his partner was sick at his home in Chillicothe at the day 
of trial, and could not attend to the case, but the court over- 
ruled the motion. It was also urged, that the court had no 
power to try the case, as the defendant did not waive his right 
toajury. Both grounds were decided insufficient and a new 
trial refused. The defendant also moved in arrest on the 
ground that the petition did not state any cause of action, 
which was also overruled, and the case is brought here 
for review. 

It was a matter of discretion with the court to set aside the 
verdict, for the causes alleged in the affidavits and motion of de- 
fendant, and we cannot see that it was improperly exer- 
cised. It does not appear that there would have been any difti- 
culty in defendants employing other counsel. In regard to 
the waiver of a jury trial the statute seems to be very plain. 
Sec. 14 says, “parties to an issue of fact shall be deemed to 
have waived a trial by jury in the following cases: First, by 
failing to appear at the trial,” ete. The cases of Benton vs. 
Lindell, (10 Mo., 557,) and Pratt vs. Carl, (9 Mo., 164;) are 
decisions under our statutes when they were materially differ- 
ent from the present. As to the motion ih arrest on account 
of the petition not stating facts sufficient to constitute a cause 
of action, it was properly overruled. 

The chjections to the petition are, that it nowhere alleges 
the value of the property insured, or that it was of any value, 
or that its destruction was any damage to plaintiff. The pe- 
tition alleges that defendant undertook to insure the plaintiff 
against any loss by fire to the amount of $1200, on certain 
property described, and that by said policy the defendant 
promised to make good unto plaintiff all such loss and dam- 
age sustained by plaintiff as shonld happen by fire to the 
property insured, to be paid within sixty days after proof of 
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loss and due notice. It is further stated that on the 20th of 
October, 1871, the said property so insured by defendant 
and at said date owned by plaintiff was totally destroyed by 
fire. That he forthwith gave notice, etc., and delivered a 
particular account of loss, ete., and performed all the condi- 
tions on his part to be done, ete., 

These averments of value and loss would seem to be sufficient 
after verdict. That the property insured was totally destroy- 
ed by fire would seem to be a distinct averment of loss to the 
amount of the value of the property. That an insurance was 
given on this property to the amount of $1200, would strong. 
ly imply that, at least in the estimation of the underwriters, it 
was at least worth as much as that or more. 

We think the petition good after verdict, and therefore af- 
firm the judgment. The other judges concur. 





Joun Hieetns, Defendant in Error, vs. Dennis C. Hicerns, 
Plaintiff in Error. 

1. Pre-emption in another's name in fraud of statute—Resulting trust— Equit- 

able relief, when granted.—Where one enters land which he cannot legally en- 


ter in his own name, in the name of another, in evasion of the law, no trust 
will result in his favor and equity will grant him no aid. 


Error to Davies Circuit Court. 


M. A. Low, for Plaintiff in Error. 


I. The petition shows that John Higgins could not have 
legally entered the land in his own name, and the entry was 
made in his son’s name to evade the pre-emption laws of the 
United States. No resulting trust can be set up, if it would 
break in upon the policy of the law, or a public statute. (Mil- 
ler vs. Davis, 50 Mo., 572; Alexander vs. Warrance, 
17 Mo., 228; Baldwin vs. Campfield, 4 Halst. Ch., 891; 
Ex parte Yallop, 15 Ves. 60; Ford vs. Lewis, 10 B. 
Mon., 127; Cottington vs. Fletcher, 2 Atk., 156; Muckleston 
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vs. Brown, 6 Ves., 68; 1 Sto, Eq. Jur., § 294; Cooth vs. Jack- 
son, 6 Ves., 12.) 


Milt. Ewing, tor Defendant in Error. 


I. The petition does not show that the father entered the 
land in the name of the son, for the purpose of evading any 
act of Congress. 

II. The petition is sufficient after verdict. 

III. Where a father purchases or enters land in the name 
of his son, although the presumption is, that it was intended 
as an advancement to the son, yet that presumption may be 
rebutted by testimony. 


Vorizs, Judge, delivered the opinion of the court. 


This action was brought in the Davies Cirenit Court, to di- 
vest the title in and to a tract of land out of the defendant and 
to vest the same in the plaintiff. 

The petition is as follows: 

“Plaintiff states, that on the——day of Angust, A. D. 
1855, he purchased and entered at the land office of the Uni- 
ted States at Plattsburg, Missouri, the following lands, to-wit : 
The South-East Quarter of the North-East Quarter of Section 
thirty-five, of ToWwnship sixty-two, of Range twenty-eight, in 
the County of Davies and State of Missouri, containing forty 
acres, at the price and sum of fifty dollars, in the name of the 
defendant, a child of the plaintiff, now aged about sixteen 
years. 

“Plaintiff further states, that at the time he entered said 
land, that he had filed his pre-emption claim thereon and 
doubts arose as to the validity of his pre-emption ; and one 
Dennis Clark was about to enter the land and take it from the 
plaintiff, and as plaintiff could not enter until the time of 
proving his pre-emption on said land expired, in order to make 
sure of the land and avoid a Jaw suit with the said Clark, in 
relation to the same under his pre-emption, he purchased the 
same in the name of the defendant. 

“Plaintiff further states, that he has recently removed with 














ST. JOSEPH. 





Higgins v. Higgins. 





his family, including defendant, to the State of Iowa, from his 
former residence in Davies County, Missouri, and having sold 
out in this county, he desires to sell this land also.” 

He then prays for a decree divesting the title to the land out 
of defendant and vesting it in plaintiff, &e. 

The defendant was served with process and afterwards, a 
guardian ad litem,was appointed for the infant defendants. The 
record shows that the guardian filed an answer, but none appears 
in the record; but no objection is taken by the parties to the 
record on that account. Afterwards, at the November term, 
1866, of the court, the case was heard by the court, and a de- 
cree rendered in favor of the plaintiff. The court in the decree 
finds each and every fact stated in the petition to be true. 
There is no bill of exceptions, and no exceptions appearing on 
the record,'so that nothing can be examined in this court 
but the petition and decree, and if no error appears in them, 
the judgment should be affirmed. 

It is admitted by the parties, that the writ of error was 
sued out within three years after the defendant arrived at the 
age of twenty-one years. It isinsisted by the defendant, that 
it is shown by the petition, that the plaintiff could not have 
legally entered the land in his own name, and that the entry 
was made in his son’s name to avoid the pre-emption laws of 
the United States, and that in such case, no trust would re- 
sult in his favor. The petition states, that the plaintiff had 
made a pre-emption on the land ; that it was doubtful whether 
his pre-emption was valid; that one Clark was threatening to 
enter the land, and that, as plaintiff could not enter the land 
in hisown name until the time for proving up the pre-emption 
expired, in order to make sure of the land and avoid a law- 
suit with Clark in relation to his pre-emption on the land, 
plaintiff entered and purchased the land in his son’s name. The 
plaintiff admitting that he had entered the land in defend- 
ant’s name, in evasion of the law, in order to defeat the claims 
of Clark to the land, when by the law he could not have en- 
tered it in his own name, no trust can result in his favor; and 
a court of equity will not interfere to help him out of the dif- 
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fieulty in which he has placed himself in violation of law. 
This case cannct be distinguished from the case of Miller vs. 
Davis, 50 Mo., 572. 

The judgment will be reversed. The other judges con- 
eur. 





°o 


Marroa A. Davis, e¢ al., Respondents, vs. Hotmes anv 
Exuiorr, Appellants. 

1. Mortoage—Redemption— Sale of equity of—Sale of title— Foreclosure, ete.— 
Mortgaged lands having been sold by the mortgagee, it was decreed by the 
court that the mortgagor might redeem on payment of the purchase money 
and the value of the improvements, etc., and on failure to redeem the court or- 
dered sale of the equity of redemption, and after deducting expenses of sale 
and costs and payment of amounts due the mortgagee and purchaser at the 
mortgage sale, for improvements, payment of the surplus to the mortgagor. 
Held, that the decree, although not asked for by the mortgagee was proper, 
except that the whole title should have been sold instead of merely the equity 
of redemption. A strict foreclosure under the English practice, is foreign to 
ours and therefore improper. 


Appeal from Andrew Circuit Court. 


Herron §& Rea, Strongs & Hedenberg, and Bennett 
Pike, tor Appellants. 


I. Plaintiffs had no right toredeem. The money due on the 
note and mortgage was paid. (Curtis Eq. Prac., 404; Thorn- 
ton vs. Irwin, 43 Mo., 160, 161; Bollinger vs. Choyteau, 20 
Mo., §9, 95; 4 Kent’s Com., 186; 4 John. Ch., 140.) There 
was no application to redeem alleged in the petition, nor proved 
on the trial, before the institution of the suit. (2 Hill. Mort., 
58, § 18; 6 Am. Law Reg., 508; 29 Me., 302.) 

An attempted sale by the mortgagor under a power in a 
mortgage by which no title to the premises passes, is an equit- 
able assignment of the mortgage debt and the interest in the 
mortgaged premises. (Grosvenor vs. Day, 1 Clark Chy., 
109; McSorley vs. Larissa, 100 Mass., 270; Robinson vs. 
Ryan, 25 N. Y., 8329; Johnson vs. Houston, 47 Mo. 227.) 
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II. Even if a sale under the circumstances of the case were 
proper, the decree is erroneous in ordering only the sale of 
the equity of redemption of respondents in the premises, 
The order of the sale should have gone to the whole title. 


Allen Vories, for Respondent. 


I, Unquestionably respondent could redeem, and courts 
of equity in such cases must adapt their decrees to the case 
before them, and render substantial justice. The relief should 
vary with the circumstances. (Thornton vs. Irwin, 43 Mo., 
167.) In Vermont, the practice is to fix a time when the 
. money due on the mortgage shall be paid, and to decree a 
foreclosure on failure to make such payment. (Smith vs. Bai- 
ley, 10 Vermont, 163.) The practjce in Maryland and Virgin- 
ia is, to decree that the mortgagor shall pay the debt by a 
given time, and if not paid then, that the mortgagor be for- 
ever foreclosed of all equity of redemption, and the mortgaged 
premises be sold. (See Turner vs. Turner, 3 Munt., 66; 
In North Carolina, Ingman vs. Smith, 6 Iredell, Eq. 97.) 
So in Kentucky (See Butt vs. Bonduront, T Monroe, 421), 
and in other States. In others, strict foreclosure is practiced. 
This whole question is left to the sound discretion of the 
courts of chancery, and respondents contend that such discre- 
tion was not abused in this case, and that the decree render- 
ed by the court below was the only one that would fully meet 
the case made, and do exact justice between all the parties. 
The doctrine of strict foreclosure in the Eastern States arises 
from special statutes. 


Napton, Judge, delivered the opinion of the court. 


This proceeding was instituted by the heirs of Fleming 
Davis to have certain sales and deeds of land mortgaged by 
said Davis, which had been made by the mortgagee Elliott, 
set aside as void, and to allow a redemption of the land by 
the plaintiff. The purchaser at these sales—Holmes—was 
also made a defendant. A great number of fraudulent practices 
and conspiracies are charged in the petition without the slight 
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est evidence to sustain them. The result was, however, that the 
deeds to Holmes, the purchaser at the mortgagee’s sale, were 
declared void; one of them, because sufficient notice of the 
sale was not given, and the other, because the sale was made 
in the absence of the mortgagee, by an agent or attorney in 
fact; and a decree was made fixing a time for the plaintiff 
to redeem, on the payment of a certain amount of money. 
This amount was ascertained by the court, on a calculation of 
the money paid by Holmes in his purchase from the mort- 
gagee, and the rents and profits made by him on the land, after 
he took possession under his purchase, and the value of the im- 
provements made by him. There is no objection to the pro- 
priety of the decree in this respect, but the decree then de- 
cided that if the plaintiffs did not redeem on the day named, 
the equity of redemption should be sold, and after deducting 
expenses of sale and costs, and the payment of the sum found 
to be due defendants, Holmes and Elliott, the remainder of 
the proceeds should be paid to plaintiffs. And this decree for 
a sale, on the contingency provided for, is the only point pre- 
sented for our consideration. It is insisted, that the decree 
should have been for a strict foreclosure, if the money was 
not paid on the day named, and that the further decree for 
a sale of the land, or the equity of redemption, was wrong, 
no such decree having been asked by the defendant Elliott, 
the mortgagee. After some hesitation, we have concluded 
that the decree was right, except in ordering the equity of 
redemption to be sold, instead of the title. 

A strict foreclosure, though common in some States, is a 
novelty in proceedings on mortgages here. The plaintiff 
may be unable to redeem, perhaps in consequence of the im- 
provements, put by the mortgagee or the purchaser from him, 
on the land, and for which they have been allowed by the 
court in this case; yet if the land and improvements will 
overpay the debt of the mortgagor and the value of the 
improvements after deducting the rents and profits, the 
mortgagor or his heirs, are entitled to whatever sur- 
plas may result from a sale. If Elliott, the mortgagee, 
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had alone been interested, the decree might have prop- 

erly ordered a foreclosure of plaintiff's equity, on failure 

to pay the sum of money found to be due, since Elliott, the 

mortgagee, though a party defendant, and having still a claim 

against the land for a small part of the debt of plaintiffs, 

which the proceeds of the sale did not extinguish, did not in 

his answer ask to be secured by a sale of the land. But if 

the property is not redeemed, the mortgagee still holds his 

claim or debt against the mortgagor, and if the land will pay 

it he is entitled to be released from his personal liability. 

The improvements which the court allowed, and we think 

properly, were a mere lien on the land, and as the plain- 

tiffs in order to redeem, had to pay for them, mznus the rents 

and profits, their inability to do so, would not authorize a 

strict foreclosure of this equity of redemption. A sale would 

he necessary to ascertain whether the land would not, with 

its improvements, pay off the mortgage debt and the cost of 

y improvements, and leave a surplus for the mortgagor. As the 

decree ordered a sale of the equity of redemption alone, it 
will be reversed, and the cause remanded. 

The judgment should have been for a sale of the entire 

title. As the terms for redemption specified in the judgment 

have passed, the judgment may have to be altered in other par- 





























ticulars, and therefore we remand thie case. 
Judgment reversed and cause remanded. The other judges 
concur. Judge Vories not sitting ; Judge Wagner absent. 


Jonny Ciements, Respondent, vs. Joserpa B. Maroney, Appel- 


1 Slander— Words charged must be proved, how far.—In suit for slander, the 
same words, or enough of the same words set out in the petition to constitute 
the offense charged to have been imputed, must be proved in order to entitle 
plaintiff to a verdict. And it is not enough to prove different words of similar 
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9. Practice, civil—Instructions should be taken asa whole.—Instructions are 
proper, where, taken as a whole, they do not confuse or mislead the jury, and 
fairly present the law of the whole case. 

8. Slander— Circumstances of plaintiff, etc., may be taken into consideration.— 
In suit for slander, it is proper to instruct the jury in estimating damages, to 
consider the circumstances of the plaintiff, including not merely his pecuniary 
condition, his family and the like, but all the circumstances of the case which 
give character to the slander and the injury occasioned thereby. And the 
jury may give punitive damages. (Buckley vs. Knapp, 48 Mo., 152.) 

4. Slander—Action of—Contract—Technical variance, effect of.—In action of 
slander where a contract is referred to in the petition merely by way of pre- 
liminary inducement, the contract is not rendered inadmissible in evidence by 
reason of a technical variance between the instrument and the allegations of 
the petition, where the effect of such variance is uot to mislead the jury. 
(Wagn. Stat., 1033, 3 1.) 

5. Practice, civil—Probata and allegata—Variance, when and how talcen ad- 
vantage of. —Where a party has been misled by reason of a variance between 
pleadings and proof, and fails to file his affidavit, setting forth in what respect 
he has been so misled, as provided in the statute (Wagn. Stat., 1083, 2 1), he 
cannot avail himself of the objection in the Supreme Court. 


Appeal from Sullivan Circuit Court. 
4. W. Mullins, for Appellant. 


I. In actions of slander, the slanderous words must be proved 
as charged; proof of equivalent words is not sufticient; so 
many of the ¢dentical words charged as are necessary to con- 
stitute in themselves the slanderous accusation, must be proved 
as laid. (Birch vs. Benton, 26 Mo., 153 ; Creelman vs. Marks, 
7 Blackf., 281; Fox vs. Vanderbeck, 5 Cow., 515; 8 Phil. 
Ey., 551 & notes; 1 Hill. Torts, 397.) 

If. The instruction as tothe “circumstances” of the plain- 
tiff was clearly erroneous. There wag no evidence on the 
point. (Wear vs. Hickman, 4 Mo., 106; Vaulx vs. Campbell, 
8 Mo., 224; Rose vs. Spies, 44 Mo., 20; Jd., 179; Frantz vs. 
Hilterbrand, 45 Mo., 121.) 

IIL. There was a fatal variance between the contract and 
the allegations in the petition. (1 Hill. Torts, 396-398, and 
authorities.) 


G. W. Easley and G. D. Burgess, for Respondent. 
23—voL. LV. 
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I. There was no variance between the contract read in evi- 
dence, the allegations in the petition, and the proof offered, 
($1, Art. 3, Wagn Stat.; Reed vs. Larkin, 19 Mo., 192; Mur- 
phy vs. Wilson, 44 Mo, 313 ; Metz vs. Eddy, 21 Mo., 13 ; Ran- 
dolph vs. Keiler, 21 Mo., 557.) 

If. The instructions taken together presented the law of the 
ease fairly to the jury, and they must be taken as a whole, 
(Sears vs. Wall, 49 Mo., 359.) 

III. The rule as to the measure of damages as presented in 
the third instruction given for plaintiff. (Buckly vs. Knapp, 
48 Mo., 163; Bump vs. Betts, 23 Wend., 85; McNa- 
mara vs. King, 2 Gilm., [Ill.] 432; 1st Hill. Torts, 405; 
Bennett vs. Hyde,.6 Conn., 24; Beehler vs. Steever, 2 Whart., 
314; Larned vs. Buffington, 3 Mass., 546.) 


Vortzs, Judge, delivered the opinion of the court. 


This was an action for slanderous words spoken. 

The petition charged, that on the lst day of November, 
1870, plaintiff had in his possession a contract which had been 
previously entered into in writing between the defendant of the 
one part, and the directors of School District No. 7, in Town- 
ship 61, of Range 21, Sullivan County, Missouri, on the other 
part, in regard to the building by defendant of a school house 
for said school district ; and that said defendant on said 1st day 
of November, 1870, at Sullivan county aforesaid, in speaking of 
said contract in the presence and hearing of one Sherwood and 
others, spoke the fullowing false and slanderous words of and 
concerning plaintiff, that is to say: “John Clements (meaning 
plaintiff ) forged the words, ‘that he (plaintiff) should pay him 
(defendant) four handred dollars on or before the 15th day of 
September, 1870, or as soon thereafter as the same could be 
collected off of said district, and that he could prove it by 
twenty-five men.” That he, John Clements (meaning plain- 
tiff), forged the words, “That the work was to be done in a 
workmanlike manner in the contract ;” thereby intending 
and was so understood by those present, to charge the plain- 
tiff with the crime of forgery, by which plaintiff claims that 
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he has been damaged in the sum of one thousand dollars, for 
which judgment is prayed. The defendant filed two answers 
to this petition, but the one upon which the trial seems to 
have been had, simply denies that plaintiff, on the 1st day of 
November, 1870, or at any time, had in his possession a con- 
tract which had been entered into between the defendant and 
the directors of School District 7, in Township 61, of Range 
21, in Sullivan County, in regard to the building by the de- 
fendant of aschool house for said district, and denies, that on 
said day or any day prior or subsequent thereto, he charged 
the plaintiff with the crime of forgery as set forth in the pe- 
tition. The evidence introduced by the parties on the trial of 
the cause tended to prove the issues on their respective parts. 

Among other proofs introduced by plaintiff, was what 
purported to be the written agreement referred to in -the 
plaintiff's petition, and together with said instrument, plain- 
tiff offered to prove by oral testimony, that the agremeent offer- 
ed in evidence was the same instrument to which defendant 
referred in making the charges against plaintiff, which are set 
forth in the petition, and which had been referred to by the 
witnesses in the cause. The defendant objected to the reading 
of the instrument in evidence, and also to the oral evidence 
identifying the instrument as the one referred to by defendant, 
on the ground that there was a variance between the instru- 
- ment offered in evidence, and the one referred to by plain- 
tiff in this, that the instrument referred to in the peti- 
tion was described as executed by the defendant on the one part, 
and the School directors of School District No. 7 on the other 
part, while the agreement offered in evidence purported to have 
been executed on the part of the school directors of school 
district No. 8, and was only signed by the plaintiff as director 
of said district. The court overruled the objections to this 
evidence, and the defendant excepted. At the close of the 
evidence the court, at the request of the plaintiff, instructed 


the jury as follows: 
ist. “That if the jury believe from the evidence, that de- 


fendant and plaintiff did on or about the first day of April, 
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1870, enter into a contract in regard to the building of a school 
house and placed the same in the hands of 8. A. Maloney to 
hold for them, and that defendant afterwards, to-wit: on or 
about the first. day of November, 1870, in the presence and 
hearing of one H. A. Atkins, in speaking of plaintiff and said 
contract, spoke of and concerning the plaintiff the following 
words, to-wit: That John Clements forged the words, ‘that 
he should pay him four hundred dollars on or before the 15th 
day of September, 1870, or as soon thereafter as the same 
could be collected off of said district ;? or that he substantially 
spoke of and concerning plaintiff said words, and that they 
were false, they are bound to find for plaintiff.” 

2nd. “If the jury find for the plaintiff, they will assess 
his damages at any amount to which they may believe from 
the evidence that he is entitled, not exceeding the sum of one 
thonsand dollars.” 

8rd. “The jury in making their verdict may take into con- 
sideration all the facts and circumstances as detailed by the 
witnesses, and in estimating the damages which they may 
think plaintiff has sustained, may take into consideration his 
circumstances and the injury to his feelings, and may add 
thereto as compensation for the injury smart money.” 

4th. “If the jury believe from the evidence that defendant 
epoke of and concerning the plaintiff the words charged in 
the complaint, or substantially the same words and that they 
were false, then the law presumes that they were spoken wil- 
fully and maliciously.” 

The defendant objected to these instructions and his 
objections being overruled, he excepted. The court then 
at the request of the defendant instructed the jury as follows: 

1st. “That before the jury can find a verdict for plaintiff 
they must be satisfied from the evidence that the defend- 
ant spoke of and concerning the plaintiff the exact words 
mentioned in the petition, or enough of said exact words 
to make a material alteration of said contract, and that he 
charged plaintiff with making such alteration after the pa- 
per was executed; and the jury must exclude from their 


























FEBRUARY TERM, 1874. 





Clemeuts v. Maloney. 





consideration any and all other words that defendant may 
have spoken with reference to the plaintiff, not specified in 
the petition.” 

Qnd. “It devolves upon the plaintiff to make out his case 
to the satisfaction of the jury, and unless the jury in this case 
can find that plaintiff has made out a case as specified in the 
instructions by a preponderance in his favor of the testimony 
adduced, then the jury ought to find for the defendant.” 

There were some other instructions given and refused, but 
they.are not necessary to any real point raised in this court, 
and will not be further noticed. 

The jury found a verdict in favor of the plaintiff for two 
hundred dollars. The defendant filed his several motions for 
a new trial and in arrést of the judgment, which being over- 
ruled by the court and a fina] judgment rendered on the ver- 
dict, the defendant again excepted and appealed to this court. 

The first objection made by the defendant to the action of 
the Circuit Court, is as to the legality of the first and second 
instructions given to the jury by the courtat the request of the 
plaintiff. The jury are told by said instructions, that if they 
find from the evidence that the defendant spoke the slander- 
ous words set forth in the petition, of and concerning the 
plaintiff, or that he substantially spoke of and concerning 
plaintiff said words, and that they were false, they must find 
for the plaintiff. It is insisted by the defendant that these 
instructions are erroneous; that the identical words laid in the 
petition must be proved or at least enough of the words laid 
must be proved, to constitute the slanderous charge imputed 
or charged to have been imputed in the petition. There is 
no doubt but the proposition as stated by the defendant is 
correct. The same words or enough of the same words laid 
in the petition must be proved to constitute the offense charg- 
ed to have been imputed, and it will not do to prove differ- 
ent words of similar import. (Birch vs. Benton, 26 Mo., 153; 
Reeman ys. Marks, 7 Blackf., 281, and other cases referred 
to.) The words charged in the petition and not the offense 
charged by the words must be substantially proved. (Fox vs. 
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Vanderbeck, 5th Cow., 513.) The instructions objected to, 
tell the jury that the words charged must be proved, or that 
defendant substantially spoke of plaintiff said words. The 
jury are not told by this language that they may find that he 
- spoke words substantially constituting the charge of forgery ; 
but they are told that they must find that the defendant sub. 
stantially spoke the very words charged. There are numer- 
ous cases in which the law laid down in the instruction is 
stated in almost the exact language used in these instructions ; 
but of course it would be more satisfactory for the court to 
tell the Jury that enough of the words stated in the petition 
must be proved to substantially constitute the slanderous 
charge, charged to have been imputed to the plaintiff. In 
the instructions given by the court in this case at the request 
of the defendant, the court does tell the jury, that they must 
believe from the evidence that the defendant spoke of and 
concerning the plaintiff the exact words mentioned in the 
petition, or enough of the exact words to make a material al- 
teration of the contract, and that charged plaintiff with 
making such alteration after the paper was executed, ex- 
cluding from their consideration all other words spoken, not 
stated in the petition, before they could find for the plaintiff. 
This certainly states the law as strongly in defendant’s 
favor as he could desire it, and when taken in connection 
with the instructions given on the part of the plaintiff, amounts 
to a proper exposition of the law on the subject. It is very 
true that it will not always do for the court to give the jury 
instructions only embracing a partial view of the case, and tell . 
the jury if they find the facts sustaining that view of the case, 
they should find for the plaintiff, and by another instruction 
presenting a different and partial view of the case tell the 
jury if they find the facts presented by that view of the case 
they must find for the defendant. Whenever such instrue- 
tions are wholly inconsistent and contradictory, they are calcu- 
lated to confuse the jury, and are pernicious and erroneous, 
however correct they may be in the abstract. But that is not 
the case with the instructions in this case; they are not, when 
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properly considered, inconsistent, and when all taken together 
do not tend to mislead the jury, and fairly present the law of 
the case to the jury. (Sears vs. Wall, 49 Mo., 359; Budd vs. 
Hoffheimer, 52 Mo., 297.) 

The next objection made by the defendant to the proceed- 
ings had in the Circuit Court is that the court improperly 
instructed the jury that if they found for the plaintiff in estimat- 
ing his damages they might take into consideration all of the 
facts and circumstances detailed by the evidence, and that they 
might take into consideration the circumstances of plaintiff 
and the injury to his feelings and that they might add thereto 
as compensation for his injuries “smart money.” It is object- 
ed to this instruction that there was no evidence in the case 
tending to show the circumstances of the plaintiff, and there- 
fore it was wrong to instruct the jury on that subject. It is 
shown by the evidence that the plaintiff was a school direct- 
or, and that the contract in which the forgery was charged 
to have been made, was made by plaintiff in his official capac- 
ity. This does tend to some extent to show his cireumstances 
in life and serves to characterize the whole transaction and 
show its publicity. The circumstances of the plaintiff refer- 
red to in the instructions, must not be confined to the facts re- 
lating tu his pecuniary condition and whether he had a family 
and matters of that kind; but the reference should be to all 
of the circumstances of the case which give character to the slan- 
der and the injury occasioned thereby, and it was proper that 
the jury should be instructed to take such facts into consider- 
ation, and it was also proper to instruct them that they might 
give punitive damages. (Buckley vs. Knapp, 48 Mo., 152; 
Larned vs. Buffington, 3 Mass., 546; Bump vs. Betts, 23 
Wend., 85.) 

It is next insisted by the defendant that the court erred in 
admitting the evidence of the witness Atkins, in reference to 
the written contract, to which the charges set forth in the pe- 
tition related, and in also admitting said contract in evi- 
dence. - The only ground of this objection is that the contract 
proved was variant from the one referred to in the petition 
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in two particulars: Ist. The contract referred to in the peti- 
tion was charged to have been executed by the school direct- 
ors, when the one offered in evidence was executed by plain- 
tiff as school director, and 2nd. That the school district as 
stated in the petition was “District No. 7,” when the contract 
offered in evidence purported to be executed on the part of 
“District No. 8.” The evidence of the witness showed that 
at the time the contract was entered into, the district was num- 
bered 8, but that the number of the district had since béen 
changed to 7, but that it was the same district and the con- 
tract was the same referred to by the defendant in making the 
charge of forgery It must be borne in mind that this con- 
tract was only referred to in the petition as a preliminary in- 
ducement to explain the nature of the slanderous charge made 
by defendant against the plaintiff, and hence it was not neces- 
sary to set it out with any great particularity. It was only 
necessary to refer to the contract in a general way so:as to 
notify the defendant of the particular charge intended to be 
proved. It cannot be seen how these technical variances could 
have injured the defendant, or how he could have been mis- 
led thereby. Our statute provides that “no variance between 
the allegations in the pleadings and the proof shall be deemed 
material unless it has actually misled the adverse party to his 
prejudice, in maintaining his action or defense upon the mer- 
its. When it shall be alleged that a party has been so. mis- 
led the fact shall be proved to the satisfaction of the court 
by affidavit, showing in what respect he has been misled, and 
thereupon the court may order the pleading to be amended 
upon such terms as shall be just. (Wagn. Stat., 1033, $1; 
Turner vs. Moore, 51 Mo., 501.) 

This afforded the defendant a remedy if he had been mis 
led by the variance between the instrument proved and the 
one described in the petition, and if he failed to avail himself 
of this statute, it is too late to complain in this court. 

There are some other immaterial points raised in the court 
below, but they are not insisted on in this court. We see no 
material error in the record. 

The judgment will be affirmed. The other judges concur. 
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Evan Jorpan, Respondent, vs. Auten Srevens, Appellant. 


1. Action to quiet title—Answer, what estops defendant.—In suit under the stat- 
ute, (Wagn. Stat., 1022, 33 53, 54,) to quiet title where defendant by his an- 
swer disclaimed all right and title adverse to the petitioner but also denied 
plaintiff's title, he/d, error in the court to enter upon a trial of the cause. Tie 
disclaimer operated as a bar to any adverse claim of defendant; that portion of 
defendant’s auswer denying plaintiff's title was a mere nullity and surplusage. 


Appeal from Buchanan Circuit Court. 


Hill §& Carter, for Appellant. 
Allen H. Vories, tor Respondent. 


Anas, Judge, delivered the opinion of the court. 


This was a proceeding under sections 53 and 54, (2 Wagn. 
Stat., 1022.) to quiet title to a tract of laud. The petition set 
forth that the plaintiff was the owner in fee of the land and 
was in possession of the same, and that he was credibly in- 
formed, and believed, that the defendant made some claim to 
the land adverse to the estate of the petitioner, and prayed 
that the defendant might be summoned to show cause whiy 
he should not bring an action to try the alleged title if any, &. 
The defendant filed an amended answer, in which he disclaim- 
ed all right and title adverse to the petitioner, but also in the 
same answer denied that the plaintiff had any title, and de- 
nied that the plaintiff was in possession. The court proceeded 
to try the case without calling a jury, and found the issues 
for the plaintiff, and gave judgment that the defendant be 
forever barred from setting up any claim adverse to the plain- 
tiff and adjudged that the plaintiff pay all the costs. The de- 
fendant filed a motion for a new trial which was overruled 
and he has appealed to this court. . 

When the defendant filed his amended answer disclaiming 
all right and title to the land, that put an end to the case. 
There was nothing to try; the disclaimer itself so filed,: 
amounted in law to a bar or estoppel against the defend- 
ants claiming any right or title adverse to the plaintiff. After 
thus disclaiming title, the defendant had no right to raise any 
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issue in the case, and that part of his answer denying the plain- 
tiffs possession, &c., was in lawa nullity. It is only where 
he claims title by his answer that he can proceed to show 
cause why he should not be required to bring an action. (See 
Sec. 54, 2 Wagn. Stat., 1022.) It was improper for the court, 
after the defendant’s disclaimer, to enter upon the trial of the 
ease. But as all the costs were adjudged against the plaintiff, 
and the judgment was only such as was the legal result of 
the defendant’s disclaimer, we do not see that he is injured, 
and it is therefore unnecessary to decide any of the questions 
raised on this appeal. 

Judgment aftirmed. Judge Vories not sitting. The other 
judges concur. 





ft 
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Micnart Sratrery, Respondent, vs. Tae Sr. Lovts, Kansas 
Crry & Norraern Rartroap Company, Appellant. 

1, Railroads—Enclosed timbered lands—Feneing of —The statute concerning rail- 

road corporations, (Wagn. Stat., 31, 3 43,) intended that the company should 


fence in the line of their roads adjoining all enclosed lands, whether tim- 
bered or otherwise. 


Appeal from Livingston Circuit Court. 
Broadus & Pollard, for Appellant. 


John A. Noland, for Respondent. 


I. The statute does not authorize a judgment for double 
damages, when the injury iscommitted on timbered lands for 
want of a fence. 


Apams, Judge, delivered the opinion of the court. 


This was an action commenced before a justice of the peace, 
under § 43, 1 Wagn. Stat., 310. The plaintiff charged the de- 
fendant with killing several hogs and injuring others belong- 
ing to him, by reason of its failure to erect and maintain good 
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and substantial fences on the sides of the railroad as required 
by that section, and claimed double damages under the statute, 
for the alleged injury. The case was taken by appeal to the 
Circuit Court, and was tried before the court without a jury, 
and resulted in favor of the plaintiff. The court gave judg- 
ment for double damages, and the only question presented 
here is whether the court had a right to double the damages. 
The proof showed that some of the hogs were killed within 
an inclosure where the road was not protected as the statute 
requires, and the others were killed and wounded where the 
road ran through timbered lands. The bill of exceptions does 
not show whether the timbered land was inclosed or uninclosed. 
The statute comtemplates that all enclosed lands, whether 
timbered or not, shall be protected ; that is, the road must be 
fenced where it runs through, along or adjoining enclosures 
of all kinds. 

The object is to protect the cattle and other stock belong- 
ing to farmers and others located along the road. Timbered 
enclosures are as often used for pasturing stock as any other 
enclosure, and therefore fall within the meaning and spirit of 
the statute. Every intendment must be made in favor of the 
verdict and judgment, It was not shown that the timbered 
land was unenclosed, and therefore upon the record as it stands 
here, the judgment must be affirmed. 

Judgment affirmed. The other judges concur. 


i) 





Exiza Srizes,, Administrator of the estate of Anprew J. 
Stites, dec’d, Respondent, vs. Freprerick W. Suir, Ap- 
pellant. 


1. Administrator— Action by, in the Buchanan Court of Common Pleas—Coun- 
ter-claim may be set up—Statute, construction of.—Section 6 of the act estab- 
lishing Courts of Probate in the counties of Ralls, * * * Buchanan * * * 
etc. (Sess. Acts 1865--6, p. 83,) gives the Probate Courts exclusive jurisdic. 
tion “to hear and determine all suits and other proceedings against executors 
and administrators upon any demand against the estate of their testators or intes- 
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tate.” Held, that in a suit by an administrator on an indebtedness to the estate of 
the deceased, defendant may set up as a counter-claim a debt owing him by 
the estate, although the action was brought in the Buchanan Court of Common 
Pleas, and not the said Probate Court. 

. Administrator—Limitations, statule of —Letters, grant of —Averments as to.— 
An administrator, although not bound to plead the general statute of limitations, 
must, in order to avail himself of it, plead the statute specially applying to 
suits against him in his official character ; and must also allege the granting of 
his letters in the manner, and within the time prescribed by law, 

. Administrator—Suit by, against creditor—Counter-claim—Limitations, stat- 
ute of.—The special statute of limitations touching administrators, coutem- 
plates cases where the creditor in the first instance brings his claim against 
the estate, and has no application to suits by the administrator against the 
creditor, where the demand of the latter is set up as a counter-claim. In such 
suit the only statute which can be pleaded against the counter-claim, under 
the statute (Wagn. Stat., p. 1274, 2 3), is the general limitation law. 

4. Administration—Affidavit as to allowance af credits, etc, required only to 

causes in Probate Court—The requirement of the statute, (Wagn. Stat., p. 

103, 22 12, 15,) that a creditor, in establishing his demand against the estate 

of an administrator, shall make affidavit of allowance of all just credits and 

off-sets, etc., applies only to cases where the claim is presented in the Pro- 
bate Court. When the party is sued in another court, the cause is tried upon 
pleadings and proofs as in ordinary actions, 


Appeal from Buchanan Common Pleas Court. 
Loan & VanWaters, for Appellant. 


I. The statute of limitations must be pleaded ; (McNair vs. 
Lott, 25 Mo., 182; Tramell vs. Adam, 2 Mo., 155; Benoist 
vs. Darby, 12 Mo., 196; Whittelsey’s Mo. Pr., 227; Sedg. 
Const. & Stat., Law, 35.) otherwise it cannot be invoked. 

II. The statutory bar under the administration law cannot 
avail the plaintiffs in any case, unless it appears that two years 
have elapsed since the grant of letters of administration upon 
Stiles’ estate, and that notice thereof has been given as requir- 
ed by law. (Wiggins vs. Lovering, 9 Mo., 262; Bryan vs. 
Mundy, 17 Mo., 556; Clark vs. Collins, 31 Mo., 260.) Under 
the general limitation law the demands are not yet barred. 


Allen H. Vories, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


The administrator of A. J. Stiles brought his action in the 
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Court of Common Pleas, against the defendant to recover 
certain debts alleged to have been due the deceased in his life- 
time. The petition contained two counts, which were both 
founded on work and labor performed and materials furnish- 
ed by the deceased for and on behalf of the defendant, and at 
his special instance and request. The defendant filed his 
answer denying most of the allegations in the petition, and 
then set up as a further defense to each count, by way of counter- 
claim, separate debts which it was alleged were due and ow- 
ing by the deceased at the time of his death to the defendant. 
At the trial the defendant offered evidence tending to prove 
the counter-claim set out in his answer, to which the plaintiff 
objected, and assigned as grounds of objection: 1st. That the 
court had no jurisdiction of the matter contained in the coun- 
ter-claims, and that they were barred by thestatute of limita- 
tions; and 2nd. That the counter-claims as pleaded did not suf- 
ficiently state the terms of the contracts out of which they 
arose, and that the defendant had not filed his affidavit and 
had not been sworn, to the purport that he had given credit 
to the estate of Stiles for all payments and set-offs to which 
the estate was entitled. The court sustained the objection 
and the defendant excepted, and a judgment having been 
rendered for the plaintiff, the defendant has brought the case 
here by appeal. 

The objection raised to the jurisdiction is based on the act 
of March 19th 1866, (Sess. Acts 1865--6, p. 83,) which pro- 
vides for the organization of Probate Courts in certain coun- 
ties, Buchanan county being one of the number. The 6th 
section of that act gives the Probate Court exclusive jurisdic- 
tion “to hear and determine all suits and other proceedings 
instituted against executors and administrators upon any de- 
mand against the estate of their testator or intestate.” * * * 
In actions or proceedings brought against the executor or ad- 
ministrato? this act would prevail, and the plaintiff would not 
be entitled to proceed in any other forum; but the present case 
doés not come within the provisions of the law. The defend- 
ant is not the party prosecuting the suit, he is not voluntarily 
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proceeding against the estate, as was contemplgted by the act; 
but he is involuntarily brought into another court which un- 
questionably has jurisdiction over the case, and when he is 
brought there, he certainly has the right to make any defense 
which he may have to the action pending against him. 

The question of the statute of limitations presents a point 
of more difficulty. The statute provides that all demands 
against the estate not exhibited within two years shall be for- 
ever barred, except as to persons who are under certain disa- 
bilities. (1 Wagn. Stat., p. 102, § 2.) But in order to have 
this effect, it will be necessary for the administrator before he 
ean avail himself of the lapse of time as a bar to a demand 
against the estate of his intestate, to show that he has given 
notice of his letters in the manner, and within the time pre- 
scribed by law. (Wiggins vs. Lovering, 9 Mo., 262; Monte- 
lius vs. Sarpy, 11 Mo., 237; Blackwell vs. Ridenhour, 13 Mo., 
125; Bryan vs. Mundy, 17 Mo.,; 556 ; Polk vs. Allen, 19 Mo., 
467; Clark vs. Collins, 31 Mo., 260.) 

In Wiggins vs. Lovering, supra, itis expressly adjudged, 
that an executor or administrator who relies on the bar creat- 
ed by the special statute of limitations, must aver in his plea 
the fact of the notice having been given, and prove it on the 
trial. Nothing of the kind was done in this case. The 
defendant set up his counter-claims as a defense to the action, 
and the administrator in his replication denied their justness ; 
but he made no mention of the statute of limitations, nor did 
he in any way aver that he had given the requisite and neces- 
sary notice of his letters, so that the special statute would be 
availing as a bar. When a party relies upon the statute of lim- 
tations he must plead it, otherwise it is presumed that he 
waives it. An administrator is not bound to plead the gener- 
al statute of limitations, but he is bound to plead the statute 
specially applying to suits against him in his official character. 
As the statute was not specially pleaded, nor any facts averred 
in respect to notice which showed that the administrator was 
entitled to avail himself of the statute, the court erred in ex- 
cluding the evidence for that reason. The statute permits de- 
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mands to be legally exhibited against an estate by proceeding 
either in the Probate Court or in the Circuit Court, but in all 
cases the exhibition must take place within the prescribed 
period of the statutory bar. All the cases above referred to, 
and which have been decided by this court, are cases where 
the creditor has attempted to exhibit his demand and obtain 
an allowance, after the time had expired within which it could 
be done according to the special limitation in the administra- 
tion law. But the case we are now considering is of a differ- 
ent description, and entirely new in its character. Here 
the administrator waits till the time for proving up claims 
against the estate has lapsed, and then institutes suit against 
the defendant. The defendant in his answer pleads a coun- 
ter-claim which he holds against the estate, and we are met 
with the objection that it cannot be allowed because it was 
not exhibited or proved up against the estate within the time 
limited. I am clearly of the opinion that the case does not 
fall within this provision of the law. The statute applies to 
and contemplates cases where the creditor is the actor, and him- 
self moves in the matter of getting the allowance. There he 
must proceed within a certain time or be forever barred. But 
a person may well have a demand against an estate, and know- 
ing that he is also indebted to the estate, neglect to prove up 
the same, supposing that the amounts are about equal, and 
that when he is proceeded against, he can plead his demand 
asa set-off and thus determine the whole matter in one suit. 
If in such a case the administrator should wait till after two 
years had expired before instituting such an action, it was cer- 
tainly never designed or intended that the creditor should be 
deprived of ajust or lawfulclaim. The statute upon the sub- 
ject of set-offs says, that in suits brought by administrators 
and executors, debts existing against their intestate or tes- 
tator, and belonging to the defendant at the time of their 
death, may be set-off by the defendant in the same manner as 
if the action had been brought by, and in the name of the de- 
ceased. (Wagn. Stat., p. 1274, § 3.) A fair and reasonable 
interpretation of this statute seems to me to be conclusive. Ifthe 
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action had been brought by the deceased, then the only limi- 
tation that would have applied, or could have been pleaded, 
would have been the general statute of limitations. The spe- 
cial bar is not applicable to a case of this kind, and the case is 
not embraced within its meaning or scope. 

There is no merit in the remaining point raised, that there 
was no affidavit or oath made by the defendant that he had 
allowed all just credits and off-sets to his claim. The sections 
of the statute (1 Wagn. Stat., p. 103, §§ 12, 13,) only require 
this affidavit or oath to be made, where the creditor presents 
his demand to the Probate Court for allowance. Where he 
sued in another court, the cause is tried upon the pleadings 
and proofs as ordinary actions, and the provisions referred to 
have no application. Wherefore it follows that the judgment 
must be reversed and the cause remanded. 

All the judges concurring, except Judge Vories, who did 
not sit. © 





-) 


Witt» P. Meverer, Plaintiff in Error, vs. Mark Arnotp, 
Defendant in Error. 


1. Practice, civil—Demurrer—Nonjoinder of parties—Principal and surety.— 
In an action to recover money charged to have been fraudulently obtained by 
defendant, the petition alleged that a judgment had been rendered against 
plaintiff as principal and defendant as surety on a bond; that defendant falsely 
represented that he had paid off and satisfied the execution; that on the faith 
of such representation, at the instance and request of plaintiff, one “A.” paid 
defendant the amount sued for; that, in point of fact, the judgment had been 
s:tisfied, not by defendant, but by one “B.” Demurrer charging defect of par- 
ties held not well taken. Although B. might sue defendant, as one of the de- 
fendants in the original execution, for money paid to his use, he could not sue 
on the claim of “A,” as there was no privity between them, and defendant 
could not be held liable to “A” for the money paid by him, the same being paid 
at the instance of plaintiff. Money so paid might be considered as paid by 
plaintiff, who would have a right to look to defendant, while ‘‘A” could look to 
plaintiff. 


Error from Linn Circuit Court. 
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G. D. Burgess, for Plaintiff in Error. 


I. There is no allegation in the first count of the petition, that 
the money was paid by plaintiff to Arnold at the request of 
Rooker, or that Rooker ever consented to it after it was done. 
There is no privity between Arnold and Rooker, and ¢ertainly 
Arnold could not be made the debtor of Rooker without his 
eonsent. Then if these views be correct, neither Rooker nor 
J. R. C. Menefee could sue Arnold forthe money. If Rooker 
paid off the execution as alleged in the petition, it may be 
that he has a remedy against the plaintiff for it, but there 1s 
certainly nothing in the petition which shows that he has any 
right to sue Arnold for it. If Arnold obtained the money 
through fraud, it does not now lie in his mouth to say that it 
belongs to another. (2 Greenl. Ev., $119,120; DeBernales 
vs. Fuller, 14 East, 590; Williams vs. Everett, 14 East, 582; 
Grant vs. Acton, 3 Price, 18; Hill. Torts, 42; Bliss vs. 
Thompson, 4 Mass., 488; Lyon vs. Annable, 4 Conn., 350.) 


Alexander W. Mullins and Geo. W. Easley, for Defend- 
ant in Error. 


I. The petition does not state a cause of action. If Rooker 
paid the money mentioned in the first count, he would have 
a right of action against the defendant, and the plaintiff could 
have no right of recovery. The plaintiff's debt to the bank has 
been paid, and he has no further duty to perform in that regard. 
No one is asserting any claim against him for that debt, and 
he is uninjured by anything appearing in this case ; and to allow 
him to recover would subject the defendant to two judgments 
and two satisfactions for the same matter. If the plaintiff is per- 
mitted to recover in this action, Rooker could then sue and 
recover also, and this action would be no bar to an action 
against defendant by Rooker, because there is no privity 
between Rooker and the plaintiff. 


Waener, Judge, delivered the opinion of the court. 


When this case was here before (51 Mo., 536), we reversed 


the judgment on the ground tliat the plaintiff's claim, as it 
24—VOL. Lv. 
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was then presented, was barred by the statute of limitations, 
After it went back to the court below, there was an amended 
petition filed, stating facts which evaded the bar of the stat- 
ute, and to that petition a demurrer was filed and sustained, 
and final judgment having been rendered thereon, the cause 
is appealed here for review. 

The amended petition contained two counts. The first al- 
leged that on the first day of June, 1860, judgment was ren- 
dered in the Linn County Circuit Court against plaintiff, as 
principal, and Grant, Easley and defendant, as his sureties, for 
the sum of one thousand and six dollars and eight cents, and 
$11.62 costs, and in favor of the Merchants’ Bank of St. Louis; 
and that upon said judgment an execution was issued against 
the said parties defendant, on the 27th day of August, 1860, and 
delivered to Thomas N, Rooker, then sheriff of Linn county; 
and that afterwards, on the Ist day of April, 1863, defendant 
falsely and fraudulently, and with intent to cheat, wrong and 
defraud plaintiff, did represent to plaintiff that he had paid 
off and fully satisfied said execution, upon which statement 
plaintiff fully relied, and at the instance and request of plain- 
tiff, one Richard O. Menefee paid to the defendant in good 
faith the sum of five hundred dollars and took his receipt, 
which was on the 10th day of June, 1870, assigned to plain- 
tiff for a valuable consideration. It is then alleged that the 
representations made by the defendant at the time he received 
the money were false, and that defendant did not pay off the 
execution or any part thereof, but that Thomas M. Rooker 
paid off and fully satisfied said judgment and execution, 

The second count alleges that Brownlee, as assignee of 
plaintiff, paid defendant eighty-five dollars,which sum was to 
be appropriated to the satisfaction of a judgment, and that the 
appropriation was not so made, &c. 

Defendant demurred to both counts, generally, because the 
petition did not state facts suflicient to constitute a cause of 
action, and specially: 1st. Because there is a defect in parties 
plaintiff in this, that from the allegation contained in the first 
count, if any cause of action exists in favor of any one against 
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defendant, such cause of action would be in favor of either 
Richard C. Menefee or Thomas M. Rooker, and no assign- 
ment of such alleged cause of action is set up in said count in 
the petition ; and 2ndly, as to the second count in the petition, 
plaintiff does not show any right or interest in the alleged 
claim against defendant for the money charged to have been 
received by him from Wm. H. Brownlee. 

' As to the propriety of the court’s action in sustaining the 
demurrer to the second count, I entertain nodoubt. Plaintiff 
did not show that he had any interest in the money. He al- 
leged that his assignee, Brownlee, paid the money, and there- 
fore the right and title seems to be in Brownlee, and, if any 
person is entitled to recover it back he would be the proper 
person to do so. But as to the first count, I am of the opinion, 
that the court improperly sustained the demurrer. If Rooker, 
as is alleged, paid off and satisfied the execution, his recourse 
would be against the defendants in the execution for money 
paid for their use, but he could not sue on this demand 
specially paid by Richard C. Menefee, for there would be no 
privity existing between the parties. So, in reference to tle 
payment made by Richard C, Menefee, it was at the instance 
and request of the plaintiff, and the plaintiff would alone be li- 
able tohim. The plaintiff avers that the money was paid at his 
instance and request, and that may be regarded as equivalent 
to saying that he paid the money or caused the same to be 
paid. If so, I see no obstacle in the way of his fecovering 
it back. 

The judgment should be reversed and the cause remanded, 
with permission to the defendant to answer. The otlier 
judges concur, 
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Cuartes R. Ross, Respondent, vs. Grorcze W. Murpny, 
Appellant. 


1. Courts—Common Pleas—Circuit—District—Appeal—Constitution.—Section 18 
of the Act organizing the Common Pleas Court of Caldwell county, (Sess, 
Acts, 1870, pp. 209-10), which gave the Circuit Court of that county appel- 
late jurisdiction over the former court, was not in conflict with the then 
provision of the State Constitution, (Art. VI, 312), creating District Courts, 
when that provision is taken in connection with section 1 of the same article, 
vesting in the General Assembly the power of establishing inferior tribunals, 
(Harper vs. Jacobs, 51 Mo., 296.) 


Appeal from Caldwell Circuit Court. 
James McFerran, for Appellant. — 


I. The Circuit Court of Caldwell county has appellate jurie- 
diction from the final judgments and decisions of its Common 
Pleas Court, by appeal or writ of error. (See §13 of Act of 
1870, pp. 209-10.) Wherefore the Circuit Court erred in dis- 
missing said appeal for want of jurisdiction, and its judg- 
ment should be reversed and the cause remanded. 

II. The Supreme Court has no jurisdiction of appeals or 
writs of error, taken directly from the Common Pleas Court 
of said county, to the Supreme Court. 


Hoskinson §& McLaughlin, for Respondent. 


I. The Circuit Court has no superintending control nor ap- 
pellate jurisdiction from the final judgments of the Common 
Pleas Court by appeal or writ of error. (See §12, Art. VI, 
State Const., 1865.) 

II. After the abolition of the District Court, all appeals 
and writs of error must be prosecuted directly to the Supreme 
Court from all courts of record, except Probate and County 
Courts. 

Surerwoop, Judge, delivered the opinion of the court. 





In the Common Pleas Court of Caldwell county, the plain- 
tiff had judgment from which the defendant appealed to the 
Circuit Court of that county, by which court the appeal was, 
on motion of plaintiff, dismissed on the ground that that court 
had no jurisdiction over appeals from the Common Pleas | 
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Court. A motion of defendant to re-instate the cause after 
its dismissal was unsuccessful, and he has appealed here. 

By the terms of the Act which organized the above referred 
to Common Pleas Court, it was given concurrent original jur- 
isdiction with the Circuit Court, and a superintending control 
as well as appellate jurisdiction was conferred on the latter 
court over the Common Pleas Court its judgments and decis- 
ions. (Laws 1870, pp. 209-10, §§ 4, 13.) 

The Act to which reference has been made went into effect 
October 1st, 1870, anterior to the adoption of the amendment 
which abrogated that clause of the constitution whereby Dis- . 
trict Courts were established. And it is now contended 
that the provisions of section thirteen, supra, requiring ap- 
peals to be taken from the Common Pleas Court to the Cir- 
cuit Court, were void; as being in conflict with $12, Art. 6, of 
the constitution, creating district courts and defining their 
jurisdiction. 

But no such conflict is perceived, when the section in ques- 
" tion is considered in connection with section one of the same 
article, which vests in the general assembly the power of es- 
tablishing inferior tribunals. The power thus conferred, ne- 
eessarily embraces and implies the authority of pointing out 
the mode by which causes are transferred to the appellate 
court, and as to whether appeals should be taken directly, or 
through intervening tribunals, to such courts. Nor is the ap- 
pellate jurisdiction of the courts of ultimate resort at all cur- 
tailed or impinged upon, by reason of the fact that so far as 
concerns appeals from the inferior courts established by legis- 
lative enactment, the law-makers have seen fit to prescribe an 
indireet method. 

The power of the legislature in regard to these courts of 
statutory origin is broadly asserted, and as I think conclusive- 
ly shown in the case of Harper vs. Jacobs, 51 Mo., 296. If 
the foregoing views are correct, it follows, that the Circuit 
Court had jurisdiction of the cause, and therefore erred in dis- 
missing the appeal. 

Judgment reversed and cause remanded. Judge Vories 
dissents. The other judges concur. 

















ST. JOSEPH. ' 


Kiley v. Oppenheimer, et al. 








Frorence Kirey, Respondent, vs. M. Oprennenmr, Josera 
Durrrze anp Ws. H. Barrterr, Appellants. 

1. Tax bills—May be amended by City Engineer after expiration of his term.— 
A tax bill may be certified anew by a City Engineer, after the expiration of 
his term of office, in order to cure informalities in his certificate, 

2. City charter—Ordinance—Advertisement for street improvement contracts— 
Premature award—Effect of —Where an ordinance made in pursuance of a 
city charter required the City Engineer to give at least thirty days advertise. 
ment for proposals for street macadamizing contracts, an award of the contract 
in the meantime would be void, ‘and work done on such contract would not 
lay the foundation for recovery on a special tax bill against the property 
owner. 


Appeal from Buchanan Common Pleas. 
H. K. White, for Appellants 


I. Advertising to receive bids till a specified time, and closing 
a contract with a favorite contractor long before that time had 
expired, carries the stamp of fraud and illegality upon its face. 
(Dill. Mun, Corp., p. 605; Mitchell vs. Milwaukee, 18 Wis., . 
92; City of Dubuque vs. Wooton, 28 Iowa, 571; City of Low- 
ell vs. French, 6 Cush., 223; Nash vs. St. Paul, 11 Minn., 
174.) 


Van Waters and Everett §& Reed, for Respondent. 


I. The notice was for thirty days, and therefore regular on its 
face, and in literal compliance with the requirement. But the 
award was made to plaintiff a few days before the expiration 
of the thirty days’ notice. If defendant had alleged and 
proved that in consequence of this irregularity, some one had 
been prevented from offering a lower bid, this question might 
then assume graver magnitude. (4 Seld., 91, 93.) But no defense 
of this kind is set up. The question is conceded to be one 
of law, presenting nothing but the abstract question, whether 
an omission to comply strictly with the ordinances per se, in- 
validates the contract of plaintiff? This requirement of the or- 
dinance was clearly directory. (30 Mo., 537; 2 Am. Rep., 
79, 80.) 


Sserwoop, Judge, delivered tie opinion of the court. 
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The plaintiff Florence Kiley brought his action in the 
Buchanan County Court of Common Pleas, against Marcus 
Oppenheimer, to recover the amount of two special tax bills, 
for macadamizing, &c., alleged tohave been done by plaintiff 
in front of two lots on Missouri street in the City of St. Joseph, 
under and by virtue of a contract entered into with that city 
through its engineer. Oppenheimer did not appear to the ac- 
tion, but Durffee and Baitlett entered their appearance, and 
amongst other matters, pleaded the general issues. A trial 
without the intervention of a jury resulted in a judgment for 
the plaintiff. 

In the view which I take of this case, it is entirely unne- 
cessary to discuss the numerous points which have been urged 
here for a reversal. Before passing, however, toa point of grav- 
er importance, it may be observed that the position of defend- 
ants as to the inadmissibility of the tax-bills certified anew 
by the City Engineer, after the expiration of his term of of- 
fice, in order to cure certain informalities in his certificates to 
such bills, is untenable. Such amendments have been held 
valid by a former decision of this court. (See Kiley vs. Cra- 
nor, 51 Mo., 541.) But a difficulty which I regard as insuper- 
able in the case before us, is presented in the fact, that during 
the time publication was being made for the reception of pro- 
posals the contract was prematurely awarded to plaintiff, in 
utter disregard of the express provisions of the ordinance of 
May 13th, 1865, requiring the City Engineer to give at least 
thirty days’ notice by advertisement, in the official paper of 
the city, that proposals would be received at his office for the 
performance of the contemplated work. This ordinance was 
passed in conformity with the provisions of the amended 
charter of the City of St. Joseph, approved February 8th, 1865, 
which required, that the mode of assessing the costs of macad- 
amizing the streets, &c., against the owners of adjoining 
property, should be prescribed by ordinance, and such work 
completed under like authority. (§§ 4, 5, p. 47, Laws & Ord.) 
Where extraordinary powers are conferred by statutory enact- 
ment, powers which even in theirlegitimate exercise are very 
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often productive of great hardship, if not of actual abuse and 
oppression, the greatest caution should attend every step 
taken in @ pathway obviously unknown to the common law, 
The powers bestowed by the above ordinance were clearly of 
this character, and therefore demanded on the part of those 
attempting to execute them the most rigid observance, and 
the strict performance of those conditions precedent upon 
which alone their validity depended. The ability of the city 
to create a lien on the property of one of its citizens in the 
manner pointed out in the ordinance referred to, is founded 
not in any absolute or pre-existent right, but rests exclusively 
in an adherence to the method prescribed by ordinance in 
pursuance of the authority contained in the charter. The 
books abound with instances, enunciatory and illustrative, of 
this familiar doctrine. 

In the case of the State of Missouri vs. The Bank of the 
State of Missouri, 45 Mo., 528, the principle I have announe- 
ed received the unqualified approbation of this court in a 
very elaborate and exhaustive discussion, in which numerous 
authorities were reviewed. Among those cited in support of 
the position here taken, was that of Brady vs. The City of 
New York, 20 N. Y., 312. In that case, the law made it the 
duty of the street commissioner, before letting out work to 
be done ‘on thestreets, where the cost would exceed $250, to re- 
ceive proposals for the work, either founded on sealed bids, or 
after publication of notice for the full period of ten days, and 
that all such contracts should be given to the lowest bidder with 
adequate security. A bid was accepted, but not in compliance 
with. the law, and the contractor performed the work. Subse- 
quently to such performance, the common council attempted 
to validate the contract thus made; but the court held that it 
was void and the attempted confirmation, did not bestow any 
validity upon the illegal transaction. 

Denio, J., delivered the opinion of the court, and in speak- 
ing of the law whose directions had been disregarded, said : 
“Tt was based upon motives of public economy, and origina- 
ted perhaps, in some decree of distrust of the officers to whom 
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the duty of making contracts for the public service was com- 
mitted. If executed according to its intention, it will preclude 
favoritism and jobbing. It does uot require any argument to 
show that a contract made in violation of its requirements is 
null and void.” 

In the City of Lowell: vs. Wentworth, 6 Cush., 221, a side- 
walk was built in conformity to ordinance, and in further 
conformity thereto, the auditor was required to give imme- 
diate “notice in writing to such person whoshall have been re- 
ported to him as liable to be assessed, of his intention to make 
an assessment, ten days at least before making the same; ap- 
pointing in said notice, a time and place at which all persons 
interested may appear, and be heard in relation to such assess- 
ment.” This notice was given to the proprietors of the adjoin- 
ing property, but not in the way prescribed, and the court 
held that the giving of notice in the manner required, was “a 
condition precedent to the validity of the assessment.” So 
also in the case of the City of Dubuque vs. Wooton, 28 Iowa, 
571, the same principle is enunciated. The charter of that 
city provided for the macadamizing, &c., of streets “ander 
such regulations as may be prescribed by ordinance.” The or- 
dinance pursuant to this provision, required a publication of 
the resolution of the city council providing for such work on 
the streets to be done; and also required a publication of 
the resolution that a special tax would be levied for the pay- 
ment of such improvements. ‘These publications were not 
made, and the court held that the claims of the city for the 
performance of the work had no legal existence, and among 
other things remarked that, “we hold that the publication of the 
resolution prescribed in the ordinance is necessary to author- 
ize the city to enforce in any manner the collection of the 
tax. The laws of the city are equally binding upon the city 
and the citizens. They cannot be dispensed with by the city, 
when rights are secured under them, or the exercise of pow- 
er by the city is regulated by them, or power itself conferred 
by the charter flows through them. The city, if these laws re- 
quire preliminary proceedings or acts necessary to the acqui- 
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sition of power or rights in particular cases, cannot dispense 
with their requirements.” 

The evident purpose of the Ordinance of May 13th, 1865, 
in requiring an advertisement for proposals for the macada- 
mizing of the streets, was to give the matter publicity, and thug 
invite a fair competition in order to impose the least possible 
burden on the owners of property adjacent to the work to be 
performed. But whatever may have been its object, it is suf: 
ficient to say, that the city, aside from the provisions of its 
charter and ordinances passed in pursuance thereof, is utterly 
powerless to act. 

Judgment reversed. 





° 


Srate or Missovrt, ex rel., Taz K. C., St. J. & C. B. R.R. 
Co., Respondent, vs. Joun Severance, ef al., Appellants. 


1, Statute—Repeal of by implication not favored—Question of repeal one of 
intent.—A general affirmative statute will not repeal a former one which is 
special in its nature, unless negative words are used or the acts are so inconsist- 
ent, that they cannot stand together. 

In such cases there is nothing but repeal by implication, and repeals in that man- 
ner are not favored. But the question is really one of intention, and where 
legislative intent is manifest it must prevail. 

2. Railroads, taxation of.—State Board of Equalization—Act of March 10th, 
1871, applies to City of St. Joseph—Act constitutional— Tazation under, uniform. 
—The proper intention and construction of the act of March 10th, 1871, provid- 
ing a uniform system of assessing and collecting taxes on railroads (Sess. Acta 
1871, p. 56), was that all railroad property in this State was to be assessed by 
the Stute Board of Equalization; and that they were to ascertain the value of 
such property within the limits of any city, and transmit that amount as the prop- 
er assessment in favor of that city; and that their action in this regard was ex- 
clusive of all other officers either State or municipal. Hence, the above act had 
the effect of repealing by implication the prior charter power of the City of St. 
Joseph to make the like assessment within the limits of that city. 


Said act is not void as violating that provision of the State Constitution which 


declares that taxation on property shall be uniform. (State Const., Art. I, 3 
30.) Under that law there is no exemption and no inequality in the taxation. 
For any omission to assess property or for too low an assessment, the Board is 
amenable to the same supervision as other Boards performing similar duties. 
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3. Ralroads—Rolling stock of—Distribution for purposes of taxation—Act 
March 0th, 1871.—The rolling stock of a railroad company, as a general princi- 
ple, should be assessed and taxed where the corporation has its residence. But 
this principle of law may be modified by the legislature. And it was compe- 
tent fur the General Assembly, by the act of March 10th, 1871 (Sess. Acts 
1871, p. 56) to say that for the purposes of taxation property of that descrip- 
tion should be distributed through the counties, cities or towns through which 
the road passed, in proportion to its length in those respective localities. 
Railroads—Aet of March 10th, 1871—Taxes how collected by cities, etc., from 
R. R. Companies.—It is not an insuperable objection to the act of March 10th 
1871, for taxation of railroads, (Sess. Acts 1871, p. 56) that it desig- 
nates no particular mode by which cities and towns can collect the taxes from 
the railroads under the valuation made by the Board of Assessment. Where a 
statute creates a right and gives no remedy, the party may resort to the usual 
remedy applicable to such case. 


> 


Appeal from Buchanan Common Pleas. 


Chandler § Sherman, for Appellants. 


I. The Act approved March 10th, 1871, is unconstitution- 
al. (See Art. XI, § 16; Art. I, § 30, Const. of Mo.) 

This rule subjecting property to taxation in proportion to 
its value is imperative. (Life As. Am. vs. B. of As., 49 Mo., 
517.) 

II. Uniformity, which implies equality, in the burden of 
taxation, constitutes the very substance designed to be secured 
by the rule, and a palpable departure from equality in the 
burden imposed is plainly within the constitutional prohibi- 
tion. (Life As. vs. B. of As., 49 Mo., 517; Bank vs. Hines, 
8 Ohio St., 15; Weeks vs. Milwaukee, 10 Wis., 256; Oov- 
ington vs. Southgate, 15 B. Mon., 498-500; Morford vs. 
Unger, 8 Iowa, 92.) 

III. To the end that taxation, where this rule is in force,. 
may be equal and uniform, there must be some system of ap- 
portionment; which apportionment must be applied to all 
property within the taxing districts with absolute aniformity. 
A city tax, for example, must be apportioned and levied with 
absolute uniformity upon the taxable property within its lim- 
its, and with reference to a uniform standand: (Cooley on 
Const. Lim., pp. 495-515; 2 Kent’s Com., 231; Weeks vs. 
Milwaukee, 10 Wis., 256; Bank vs. Hines, 3 Ohio St., 15 e 
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seg.) To render taxation uniform in any case two things are 
essential: 1st. The taxing district should confine itself to 
objects of taxatiun within its limits. 2nd. The apportion. 
ment of taxes should reach all objects of taxation within the 
taxing district ; in other words, in levying taxes, the valua- 
tion of property must be uniform and the rate uniform, so 
that the burden will fall alike upon all taxable property 
throughout the territorial limits of the state or municipality 
within or for which the tax is to be raised. (Cooley on Const, 
Lim., pp. 499-503; Wells vs. Weston, 22 Mo., 385; Gilman 
vs. Sheboygan, 2 Black, [U.S.], 510 ; Wooldridge vs. Detroit, 
8 Mich., 301; Knowlton vs. Supervisors, 9 Wis., 410-421; 
Weeks vs. Milwaukee, 10 Wis., 242, 282; Mygatt vs. Wash- 
burn, 15 N. Y., 316; Exchange Bank vs. Hines, 3 Ohio St., 
1; Merrick vs. Amherst, 12 Allen, 504; People vs. Brook- 
lyn, 4 N. Y., 419; Attorney General vs. W. L. & F. R. Pl’k 
R’d Co., 11 Wis. 42; Zanesville vs. Auditor of Muskingum 
Co., 5 Ohio St:, 592.) Considered and judged in the light of 
the foregoing principles, the said act of March 10th, 1871, as 
the relator construes its provisions, is null and void. 

Though the “ Act to provide for a uniform system of assess- 
ing and collecting taxes on railroads,” approved March 10th, 
1871, should be decided to be constitutional, yet it does not 
repeal, alter or modify the charter of St. Joseph. 

1st. The said act of March 10th, 1871, is a general act,while 
the city charter and the several amendments thereof are local 
and special acts. (Sess. Laws 1871, p. 56; Laws and Ordi- 
nances of St. Joseph, p. 43, § 3, and p. 7,§1.) Statutes of a 
general nature do not repeal, by implication, the charters and 
special acts enacted for the benefit of particular municipali- 
ties unless such appears to have been the intent of the legis- 
lature. When the mind of the legislator has been turned to 
the details of a subject, and he has acted upon it, a subsequent 
statute, treating the subject in a general manneg and not ex- 
pressly contradicting the previous act, shall not be considered 
as intended to affect the more particular previous act, unless 
it is absolutely necessary to give the latter act such a construc- 
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tion in order that its words shall have any meaning at all. 
(Dill. Mun. Corp., §§ 54, 611, 612; Sedg. Stat. and Const. . 
Law, 123-4; Mayor of Troy vs. Mutual Bank, 20 N. Y., 
387, 388; Williams vs. Pritchard, 4 D. & E., 2; Langdon vs. 
Fire Depart., 17 Wend., 234; Furman vs. Knapp, 19 Johns, 
248; R. R. Company vs. Alexandria, 17 Grattan [Va.], 176.) 

The legislature did not intend that the said act of March 
10th, 1871, should repeal, alter or modify the charter of St. 
Joseph, because : 

1. The city charter provides that the Mayor and Council 
“shall have power to levy and collect from railroad eorpora- 
tions, upon the value of their property, both real and person- 
al, within the limits of the said city, the same taxes for mu- 
nicipal purposes that are levied and collected upon the real 
and personal property of the citizens of said city.” (Sess. Acts 
1864, p. 430, §3; Laws & Ordinances of St. Joseph, p. 42, § 3.) 
2. The charter also provides a method by which delinquent 
taxes, assessed against real estate within the city, may be col- 
lected. (Sess. Acts 1864, p. 433, § 3 to 17; Laws and Ordi- 
nances of St. Joseph, p. 30,§3to17.) 3. The aforesaid act of 
March 10th, 1871, provides no method by which the municipal 
authorities may enforce the payment of city taxes upon any 
assessment made under the provisions of said act, and therefore 
the city must conform to the mode of procedure prescribed in 
the charter, or it is powerless to collect its taxes assessed against 
the real estate of those who fail or refuse to pay them. (Black- 
well on Tax Titles, 447; Stetson vs. Kempton, 13 Mass., 272; 
Dillingham vs. Swan, 5 Mass., 547; Williamsport vs. Kent, 
14 Ind., 306.) 

But the method provided by the city charter cannot be ap- 
plied to’ any assessment made under the provisions of this act. 
The assessment apportioned to the city by the “ special board ” 
created by said act, includes in one sum the valuation of rela- 
tor’s real and personal property subjected by said act to taxa- 
tion by the city. The method prescribed by the city charter 
for collecting delinquent taxes assessed against real estate can- 
not be applied to the collection of delinquent taxes assessed 
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against personal property. By this method, too, each piece 
or parcel of real estate is proceeded against for the taxes 
chargeable against it. And if the method of collecting de 
linquent taxes. assessed against personal property be by dis. 
traint, as the relator contends, the municipal authorities can- 
not know or be informed of the proportion of the aggregate 
amount apportioned to the city which is properly chargeable 
against the relator’s personalty. The city has no power to 
enforce against the relators’ real estate the taxes chargeable 
against its personalty. (State to use of Rice vs. Powell, 44 
Mo., 436.) Nor can the city enforce against the relator’s per- 
sonal estate the taxes chargeable against its realty, for such a 
procedure is not authorized, but rather prohibited, by the 
city charter. 

Hence, we argue that the legislature did not intend that 
said act of March 10th, 1871, should operate to repeal, alter 
or modify the city charter by imposing upon St. Joseph an 
impracticable system of assessing property for purposes of 
taxation. 

Though said act of March 10th, 1871, was passed subse- 
quently to the enactment of the city charter, yet the former is 
a general and affirmative act and does not abrogate the charter, 
which is a particular and local act, unless negative words are 
used or unless the acts are irreconcilably inconsistent. Said 
general act and that portion of the city charter relating to 
the assessment and collection of city taxes, being in part ma- 
teria, must be taken and construed together and made to 
stand if they can be reconciled. As there may be a general 
prohibition, with indulgence to particular individuals, so also 
there may be a general system of procedure with special local 
exemptions or exceptions. (Sedg. on Stat. and Const. Law, 
pp. 123-4; Potter’s Dwarris, 514, 532-3 ; State, ex rel. M. & M. 
R. R. Co. vs. Co. Court, 41 Mo., 459; St. Louis vs. Alexan- 
der, 23 Mo., 483; Deters vs. Renick, 37 Mo., 597; Brown vs. 
County Commissioners, 21 Penn., 37; Mayor of Troy vs. 
Mutual Bank, 20 N. Y., 387; Hume vs. Gossett, 43 II1., 297; 
Daviess vs. Fairburn, 3 How., [U. 8.] 636.) 
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Stringfellow, Hall §& Oliver, for Respondent. 


I. The act of March 10th, 1871, applies to cities and incor- 
porated towns, and provides for the assessment of railroad 
property within their limits. This is not only the plain 
meaning of the law, but it is the construction which has been 
given to it by the officers whose duty it is, to administer it 
and by all the cities and incorporated towns in Missouri 
through which railroads pass, except the city of St. Joseph. 
(State vs. Pearcy, 44 Mo., 160; 16 Iowa, 353; 3 Bush. 
Ky., 650; 13 Wall., 270; 12 Iowa, 534, 539; Sess. Acts 
1871, pp. 56, 57, 58, 59, §$ 1, 4, 8; Sess. Acts 1873, pp. 63, 
64, 65, 66, 67, 68, §$ 1, 2, 8, 13, 18.) 

Il. The fact that said act does not provide a specific mode 
of collecting taxes against railroad companies by cities and 
towns makes no difference. Cities and towns can avail them- 
selves in such cases of the provisions of their charter if 
applicable, and if the provisions of their charter are not appli- 
cable they may sue for the taxes. (Carondelet vs. Picot, 38 
Mo., 130.) 

III. The act of March 10, 1871, is constitutional. Said 
act requires all property to be taxed according to its actual 
value in cash. And this is all that our constitution requires. 
(Sess. Acts of March 10, 1871, p. 56, § 2; Const. Mo., Art. I, 
§ 30.) The Constitution of Missouri does not require the 
same individual to assess all property. The act of 1871 adopts 
a just and fair mode of appraising railroads for taxation. (27 
Ills. 64; 25 Ind., 178; 16 Iowa, 353; 3 Bush. [Ky.], 650.) 


Waener, Judge, delivered the opinion of the court. 


The main questions in this case are whether the act ap- 
proved March 10, 1871, (Sess. Acts 1871, p. 56,) entitled 
“an act to provide for a uniform system of assessing ‘and 
collecting taxes on railroads” applies to the city of St. Jo- 
seph, and whether it is a valid and constitutional law ? 

After the board of equalization provided for in said act had 
made their assessment on the property of the relator, and ap- 
portioned the amount on the same within the limits of the 
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city, and duly certified their return, the city authorities pro- 
ceeded to make a new and additional assessment greatly in- 
creasing the amount, claiming that they were not bound by 
the assessment made by the state board, and that the act in 
question had no application to the city. 

The relator, after appealing unsuccessfully to the city court 
of revision and appeals, obtained a writ of mandamus to com- 
pel the city authorities to change the city assessment to the 
amount assessed by the state board of equalization. 

Upon the hearing of the cause the writ was made abso- 
lute, and the defendants appealed. 

At the threshold of this case we are met with the objection 
that the plaintiff has misconceived its remedy, and that man- 
damus will not lie, Butas the matters in issue have been regu- 
larly passed upon, and they have been brought here,we think 
it will be more consonant to justice, to examine the case and 
put it at rest than to turn the party out of court for such a 
reason, although we might be of the opinion that the defend- 
aut’s counsel were correct in their position. 

The first section of the act of 1871 provides that all rail- 
roads now constructed, in course of construction, or which 
shall hereafter be constructed in this state, and alk other prop- 
erty, real, personal or mixed, owned by any railroad company 
or corporation in this state, shall be subject to taxation, for 
state, county and other municipal or local purposes, to the ex- 
tent and in the manner thereinafter set forth. 

Section 2 provides, that on or before the first day of Febru- 
ary in each and every year, the president or other chief offi- 
cer of every railroad company whose road is now, or which 
shall hereafter become so far complete and in operation as to 
run locomotive engines, with freight or passenger cars there- 
on, shall furnish to the state auditor a statement duly sub- 
scribed and sworn to by said president or other chief officer, 
before some officer anthorized to administer oaths, setting out 
in detail all the property of said company, including the road- 
bed, buildings, machinery, engines, cars, lands, workshops, 
depot and allother property of whatsoever kind,with the loca 
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tion thereof, and the actual value thereof, in each county, in 
cash. 

By section 4, in addition to the statement required by the 
preceding section, it is made the duty of the president or 
other chief officer, on or before the first day of February, in 
each and every year, to furnish the state auditor with a state- 
ment duly subscribed and sworn to, setting out the length 
of such road that may be so far complete and in operation as 
to run locomotive engines, with freight or passenger cars 
thereon, and the number of miles in length of such road in 
each county, city or incorporated town in which said road 
may be located. 

By section 5 the state auditor, state treasurer and the reg- 
ister of lands are constituted a special board of equalization of 
railroad property, with all the powers, and entitled to dis- 
charge the same duties with reference to railroad property as 
the state board of equalization with reference to all other 
property. 

Section 6 requires the board to meet at the office of the 
state auditor on the first Monday in May in each and every 
year; when the state anditor is commanded to lay before the 
board all the returns which have been made to him in com- 
pliance with the law. 

By section 7 it is provided as follows: “The board shall 
thereupon proceed to adjust and equalize the aggregate valua- 
tion of the property of each one of the railroad companies li- 
able to taxation under the foregoing sections of this act. The 
board shall have power to summon witnesses by process issued 
to any ofticer authorized to serve subpcenas, and shall have the 
powers ofa circuit court to compel the attendance of such, wit- 
nesses and compel them to testify. They shall have power 
to increase or reduce the aggregate valuation of the prop- 
erty of any railroad company in accordance with the 
evidence produced before them, and as they may deem just 
andright. Ifthe said board should deem personal inspection 
of the property of any railroad company necessary to a thor- 

ough understanding of its value and a just decision, they shall 
25—VvVOL. LV. 
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have power to visit such road, and may adjourn from time 
to time for that purpose.” a 

Section 8 declares : “The board shall apportion the value of ali 
lands, work-shops, depots and other buildings belonging to each 
railroad company to the counties, cities or incorporated towns 
in which such lands, work-shops, depots and other, buildings 
are situate, and the aggregate value of all other property of 
each railroad company shall be apportioned to each county, 
city or incorporated town in which such road shall be located, 
according to the ratio which the number of miles of road 
completed in such county shall bear to she whole length of 
such railroad.” 

It is now contended that this law, general in its character, 
does not apply to the City of St. Joseph, whose charter, passed 
prior thereto, gave it express power to tax the property of 
railroad companies within the corporate limits. There is no 
question concerning the now generally admitted rule, that a 
general affirmative statute will not repeal a former one, which 
is special or particular in its nature, unless negative words are 
used, or the acts be so entirely inconsistent that they cannot 
stand together. In such cases there is nothing but an implication 
of repeal, and repeals in that manner are not favored. But it is 
really a question of intention, and where the legislative intent 
is manifest or apparent it must prevail. The statute says, that all 
railroads now constructed, in course of construction, or which 
shall hereafter be constructed, and all other property, real, 
personal or mixed, owned by any railroad company or corpor- 
ation, shall be subject to taxation for State, county, or other 
municipal or local purposes. A board of equalization is then 
organized with full and complete power to assess the roads 
and all their property. Not only does the board complete 
and ascertain the value in their assessment, but it is made 
their duty when the assessment is arrived at; to apportion the 
value of ail lands, work-shops, depots and other buildings be- 
longing to each railroad company to the counties, cities or in- 
corporated towns in which such property issituate. If it were 
intended that the cities and towns should still have the privi- 
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lege and power of again assessing the property under their 
municipal ordinances, for what purpose was the law enacted ? 
The provision apportioning the lands, work-shops, depots and 
other buildings to the municipalities, under such a construe- 
tion, would be a mere nullity and amount to nothing more 
than unmeaning verbiage. We must suppose, that the legis- 
lature meant something, and that they intended what they 
said, and that therefore all the property: was to be assessed by 
the board, and that they were to ascertain the value within 
the limits of any city, and transmit that amount as the proper 
assessment in favor of the city, and that their action in this 
regard was exclusive of all other officers, either State or mn- 
nicipal. This construction is obvious, else the act has no 
efficacy. 

It is further insisted with great zeal, in an able and eloquent 
argament, that the act is void, because it violates that provis- 
ion of our constitution which declares that taxation on prop- 
erty shall be uniform. We are unable to perceive the force of 
this objection. Under the act no part of the company’s prop- 
erty is exempt, and it is all taxed alike upon a cash valuation. 
The board of equalization assess all the property at its cash 
value, and then it is taxed in the same manner as all other 
property of a like description. The principle of uniformity 
is adopted throughout. Its validity is in no wise impaired or 
affected because a different mode of assessment is provided 
for, so long as the same end is attained. It is not an absolute 
or indispensable requisite that the county or corporation 
assessor should make the assessment. That duty may be de- 
volved on any other officer or officers, if uniformity ig accom- 
plished and preserved. 

There is no attempt here to tax one section for the benefit 
of another, nor is any real inequality produced. The board ap- 
portions and sets off the value of all real estate to the coun- 
ties, cities or incorporated towns in which it is situated, and - 
they collect what isdue to them upon the same. Thus there 
is no exemption and no inequality. Should the board omit to 
assess any property or place too low an estimate upon it, the 
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proper proceedings should be taken by those interested to 
have the error or mistake rectified. The board has the pow- 
er of a court of appeals for the purposes for which they are 
organized, and may take testimony, summon witnesses, raise 
or diminish the value of the property as in their judgment may 
be right to make a just, fair and uniform assessment. As such 
board they are amenable to the same supervision as other 
boards performing similar duties. 

But the point is strongly pressed that the law is objection- 
able because aside from the real estate it provides that the 
aggregate value of all other property of each company shall 
be apportioned to each city, county or incorporated town in 
which such road shall be located, according to the ratio which 
the number of miles of such road completed in such county 
shall bear the whole length of such railroad. So far as the 
actual road-bed is concerned, it is not questioned that this is a 
sufficiently uniform and just manner of making the taxes. 
But it is argued with great earnestness, that in the phrase “all 
other property,” is included the rolling stock of the railroad, 
and that,the company having its chief offices for the transaction 
of its business in the city of St. Joseph, there and there alone this 
property should be assessed and made liable for taxes; that 
though constantly used in other counties through which the 
road passes, in the transaction of the business of the road, 
still its only st¢us is where the chief office is located, and there 
it must be taxed. 

The proposition is undoubtedly true, that where a corpora- 
tion has its residence, there the property of this description is 
liable to assessment and taxation, if the law has prescribed no 
different rule or regulation on the subject. This notion of the 
sttus of personal property following the personal residence of 
the corporation, is a legal fiction, but is not an unbending and 
uncontrollable principle of law. It may be modified by the 
legislature. The rolling stock of a company is in a constant 
state of transition, and has no more real local existence in one 
county than another. A county through whose whole length 
it runs might well think that it had as much right to tax it as 




























FEBRUARY TERM, 1874. 389 


Kirkpatrick v. Smith, et al. 








a city that it passed through but for a mile or two at most ; but 
both would have no right to levy a tax, for that would be 
double taxation upon the same property. 

This machinery, by which the road is operated, is constantly 
passing from one terminus to the other of the entire road, and 
to save all cavil and dispute in respect to it, it was perfectly 
competent for ‘the legislature to say that it should become a 

art of the road itself, and become property the same as the 
road, and that for the purposes of taxation it should be equally 
distributed through the counties, cities or towns through 
which it passed, in proportion to its length in those respective 
localities. 

It is, however, said, that the act of the legislature designates 
no particular mode by which cities and towns can collect the 
taxes from the company under the valuation made by the 
board of assessment. But this is not an insuperable objec- 
tion. The well known rule is, that where a statute creates a 
right and gives no remedy, the party may resort to the usual 
remedy applicable to such a case. (Carondelet vs. Picot, 38 
Mo., 130; Dudley vs. Mayhew, 3 Comst., 9; Almy vs. Harris 
5 Johns., 175.) 

I think the judgment should be affirmed. The other judges 
concur. 
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Arraur Kirkpatrick, Respondent, vs. Frepertck W. Smirn 
Anp Tuomas B. Weaxtey, Appellants. 


1. Promissory notes—Usurious interest, cannot be credited upon.—Usurious in- 
terest paid upon a note to procure an extension, cannot be recovered back, 
and in suit upon the note such payments cannot be applied as credits upon the 
note. (Perrine vs. Poulson, 58 Mo., 809; Ransom vs. Hays, 89 Mo., 445.) 

3. Promissory notes—Antecedent equities, ete-—An innocent purchaser, before 
maturity without notice, of a negotiable promissory note, cannot be affected 
by antecedent equities, 


Appeal from Buchanan Common Pleas Court. 
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Loan & Van Waters, for Appellants. 
Thomas §& Ramey, for Respondent. 


Apvams, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff as indorsee, 
against the defendant Smith as maker, and the defendant 
Weakley as indorser, of a negotiable promissory note. The pe- 
tition alleges that the plaintiff was indorsee of a note for 
value before maturity. The defendant Weakley set up no 
defense ; the defendant Smith set up by answer the following 
defense : He denied that the plaintiff was an innocent holder 
before maturity for value, and charges that there was a fraud- 
ulent combination between Weakley and the plaintiff to de- 
prive defendant of the benefit of certain payments he had 
made, which together with his admitted payment of interest 
indorsed on the note, paid off the debt. He charges that 
those alleged payments were made of moneys which had 
been collected by Weakley on certain notes, a list of which is 
set out in the answer, which had been delivered by him to 
Weakley for that purpose when he executed the note sued 
on; and that Weakley held the note sued on, as owner till 
long after it matured, and till a short time before this suit 
was brought, and then transferred it to plaintiff for the pur- 
pose of cheating him, Smith, out of two payments, under the 
fulse pretense that the plaintiff had taken the note before ma- 
turity for value. This was the only defense, based on pay- 
ments, contained in the answer. The plaintiff replied denying 
all the material allegations of the answer. The case was submit- 
ted for trial to a jury, and the bill of exceptions alleges that 
each party gave evidence conducing to prove the facts relied 
on by them in their respective pleadings. The bill of excep- 
tions also shows that the defendant offered to prove that on 
several occasions, and at several times, money had been paid 
to the plaintiff by way of bonus for an extension of the time 
on the note sued on; that by agreement between the parties, 
this money so paid was not to be a payment on the note, but 
simply as a bonus for further extension of the time of pay- 
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ment, This evidence was objected to by the plaintiff upon 
the ground that there was no foundation in the answer or 
pleadings for its admission, The court sustained the objection 
aud the defendant excepted. 

At the instance of the plaintiff the court gave three in- 
structions to the jury. The first. two were not objected to, 
and therefore need not beset forth here. The third which 
was objected to, reads as follows: “Third, the jury can- 
not allow in this case any pretended payment or credit 
for monies paid by defendant Smith as a bonus or pre- 
mium for the extension of the time of payment of the note 
sued on, which by agreement of parties was not to be credited 
on said note.” 

The defendant asked five instructions, the second and 
third of which were refused, and the others given. The 
second instruction raised the same question presented 
by the third instruction given for plaintiff, asking that credit 
should be allowed for money given as a bonus, for extension 
of the time of payment of the note sued on. The third in- 
struction of defendant which was refused, asserted “that if 
Weakley collected any of the notes delivered to him as collat- 
eral security for the note sued on, and failed to pay the money 
as collected on said note, such failure was a misappropriation 
of said money for which Smith is not responsible.” The other 
instructions given ou both sides presented the issues fairly to 
the jury and are not complained of and need not be 
noticed. 

The third instruction given for plaintiff, and the defendant’s 
second instruction which was refused, and the rejected evi- 
dence present the only material question necessary for us to 
consider. ‘The point is whether the defendant Smith, should 
have been allowed as credits or payments on the note sued on, 
such sums of money as he paid for extensions of time. There 
was no foundation laid in the answer for the admission of the 
evidence concerning these alleged payments. The answer 
sets up no such payments, and the evidence was prop- 
erly rejected on that account; but viewed in any light, 
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they could not be used as credits or payments on the 
note sued on. If they be treated in the light of usurious inter. 
est paid for the extension of time, they could not be recovered 
back or applied as credits on this note. (Perrine vs. Poulson, 
53 Mo., 309; Ransom vs. Hays, 39 Mo., 445.) The third in- 
struction for the defendant which was refused, was not a cor- 
rect proposition of law, as applied to this case. This was a 
negotiable note alleged to have been indorsed to the plaintiff 
before maturity for value, and the question whether it was so 
indorsed is wholly ignored by this instruction. If the plaintiff 
was an innocent purchaser of the note without notice, he 
could not be affected by the failure of Weakley to pay over 
the money he collected for defendant Smith. Upon the whole 
record I think the judgment was for the right party. 

Judgment affirmed, Judge Vories did not sit; the other 
judges concur. 





° 


Taomas S. Moreman, Appellant, vs. P. H. Tarsorr, Respond- 

ent. 

1, Land and land litles—Improvements on property—Claimant standing by 
and permilting—Courts of equity will not interfere, when—Extoppel.—W here 
one claiming the title to land is guilty of gross laches, and with full knowledge 
of his own claim allows the opposite party to expend his money, or waits until 
the property has largely increased in value, either from this or other causes, be- 
fore asserting his rights, courts of equity are very reluctant to interfere, 
although there may be no bar of the statute. 


Appeal from Nodaway Circuit Court. 
Johnston §& Royal, and G. D. Burgess, for Appellant. 


I. Appellant is not estopped by anything he said or did 
prior to or at the time of the sale of suid land under the Coun- 
ty Court judgment. 

To constitute an estoppel im pais, the act or admission 
relied upon to have that effect, must be the moving cause and 
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inducement, in the absence of which the party setting it 
up would not have done that upon which he claims the es- 
toppel. (Hill vs. Epley, 31 Penn. St., 334; 2 Washb. R. 
P. [2nd Ed.], 459, § 9a, to ref. 5.) 

The cases, says Mr. Washburne, all agree in this, “that 
no man can set up another’s act or declaration as a ground 
of estoppel, unless he has been misled or deceived by such 
act or declaration; nor can he set it up where he knew 
or had the means of knowing the truth of the act or declara- 
tion in his own power.” Both Roseberry and Talbott had 
knowledge of Moreman’s interest, and were fully advised of 
the true state of the title. (2 Washb. R. P. [2nd Ed.], 460 
§ 9a ; 2 Sm. L. Cas. 6 [Am. Ed.], 768.) 

To enable a man to set up title by estoppel, he must have 
been ignorant at the time of his purchase of the true state of 
the title, and also been without the means of ascertaining it 
by a reference to the records. (Rice vs. Bunce, Adm’r, 49 
Mo., 231; Wood vs. Griffith, 46 N. H., 237; Grove vs. White, 
20 Wis., 430; Hill vs. Epley, supra; Herm. Est., p. 421, 
§422; Titus vs. Morse, 40 Me., 348; Hill vs. Mossman, 11 
Ohio St., 42.) 

II. No time short of ten years adverse possession will bar 
in such case as the present, as equity acts in analogy to the law. 
(Ward vs. VanBokkelen, 1 Paige Chy., 100; Angel on Lim., 
[6th Ed.], §$ 25, 26, 382; McNair vs. Lott, 25 Mo., 190; 20 
Mo., 93, 94, 95; Sto. Eq. Pl. [2nd Ed.], § 757; 50 Mo., 102, 
103 ; Jd., 445.) 


Allen Vories, for Respondent. 


I. If a party by his words or conduct, as in the present case, 
induce another to lay ont his money and expend his means in 
the purchase of lands, which he would not have done other- 
wise, then such party is “estopped” by his own conduct. 
(Clark vs. Huntsucker, 12 Mo., 333, 339, 340; Highley vs. 
Barron, 49 Mo., 103 ; Rice vs. Bunce, Adm’r, 49 Mo., 231, &e., 
and authorities there referred to ; Choutean, &¢., vs. Goddin, 
&c., 39 Mo., 229; Newman vs. Hook, 37 Mo., 207; Ruther- 
ford vs. Tracy, 48 Mo., 325.) 
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Naprron, Judge, delivered the opinion of the court. 


This was a proceeding to have defendant declared a trustee 
for plaintiff, as to the title to a tract of land in Nodaway coun- 
ty, and to compel a transfer of the defendant’s legal title to 
plaintiff. 

Most of the facts in the case are undisputed. It appears from 
the pleadings and evidence, that one Davis bought a quarter- 
section of the 16th section at one dollar and a quarter per acre, 
on the 30th of October, 1856, ata sale by the sheriff made by 
order of the County Court, and received the sheriff's certifi- 
cate to this effect ; that upon payment of the purchase money 
he was entitled to a deed ; that Davis’ note or bond for the 
purchase money, with one Roseberry as his surety, was not 
executed until 1858; that on the 24th of February, 1857, 
Davis, before the execution of any note or bond to the coun- 
ty, so far as appears, and certainly before the payment of any 
part of the purchase money, executed a fee simple deed with 
warranty, of the land to the plaintiff, who then lived in Ken- 
tucky, and this deed was duly recorded in Nodaway county 
on the day of its date. 

It appears that the note or bond given by Davisand Roseber- 
ry, remained unpaid until 1864; the plaintiff in the meantime 
having removed from Kentucky to Nodaway county some time 
in 1859, and the County Court at theinstance of Roseberry (who 
was surety for Davis), treating the note as one for school money 
and coming within the provisions of the 29th section of the sec- 
ond article of the act concerning Common Schools (R. C. of 
1855, p. 1425),entered a judgment against Davis and Roseberry 
for the principal and interest of this note, then amounting to 
over $300; and an execution was levied on the land, and the 
land bought at this sale by Roseberry and defendant, Talbott. 
The purchase money was then paid to the county, and the Coun- 
ty Court thereupon directed the Clerk to make report to the 
Register of Lands of the sale to Davis, and to report Roseberry 
and Talbott as his assignees. And accordingly, a patent was 
issued from the State to Roseberry and Talbott. The defend- 
ant, Talbott, ultimately bought out the interest of Roseberry. 
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It appears, that after the removal of plaintiff to Nodaway, 
in the Spring of 1859, all the parties to this transaction lived 
in that county; that Davis did not leave the county until 
1864, and at that time was apparently in good circumstances 
pecuniarily. 

It appears that Roseberry and Talbott were fully apprised 
of the deed from Davis to plaintiff, and that plaintiff was 
equally cognizant of the fact that Davis had not paid for this 
land, and of all the proceedings of Roseberry, the County 
Court, the sale under execution, and the purchase by Rose- 
berry and Talbott. 

In 1863, Roseberry spoke to the plaintiff in regard to this note 
of Davis’, and the necessity of plaintiff paying it off in order to 
get the title from the State ; but the plaintiff refused to do so, de- 
claring that he had already paid much more than the land was 
worth, and that Davis had swindled him, and he would sue 
Davis on his warranty. Roseberry told the plaintiff, that to 
save himself as surety of Davis, he would be obliged to buy 
in the land at the sale, unless he, the plaintiff, would do so; 
but the plaintiff declined and did not attend the sale, or if he 
did, made no bid for the land. The defendant, Talbott, also had 
repeated interviews with plaintiff before he bid at the sheriff’s 
sule, and told the plaintiff he would not buy if the plaintiff de- 
sired to bid. Talbott knew nothing of the orders of the Coun- 
ty Court, but, as he says, owning some land adjoining, he was 
induced to buy by the repeated assurances of the plaintiff. 
There is nothing contradictory of these statements by the de- 
tendant, Talbott, and Roseberry, from whom he purchased, 
or in the testimony of plaintiff, who was examined asa wit- 
ness. The main facts are admitted or not denied, though the 
plaintiff does not remember all the conversations, and does not 
admit everything said by the defendant, and the witness, Rose- 
berry. 

It may be remarked, that all the allegations in the petition 
concerning frandulent combinations and devices on the part 
of the defendant and Roseberry, and the County Court and 
Clerk, are utterly without foundation. There was no evi- 
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dence whatever offered tending to show the slightest appear. 
ance of fraudulent intent or fraudulent acts on the part of 
any one concerned in the matter. After all the evidence had 
been heard, the court dismissed the petition, and this judgment 
is brought here for review. 

This suit, it may be here remarked, was commenced in 
1871, fifteen years after the sale to Davis, and fourteen years 
after Davis’ deed to plaintiff. 

It may be conceded that the proceedings in the County 
Court on Davis’ note were not authorized by the statute, 
that the judgment, execution, levy, sale and deed, were all 
nullities; though we do not mean to declare that the judg- 
ment was, since it is not entirely clear, that the court could 
not have treated this note for school land as belonging to the 
school fund of the township, and therefore subject to be en- 
forced in the same prompt manner as loans of the school fund 
could be. The levy, sale and deed of sheriff were undoubt- 
edly void, as Davis had no interest in the land either equit- 
able or legal. We have not however examined this matter 
sufficiently to venture any opinion in regard to the judgment, 
because we regard all these facts as beside the case and totally 
immaterial. 

The leading and important facts are, first: That Rose- 
berry and Talbott, paid the purchase money, and received the 
patent from the State, and have now the legal title. What 
was the equity of the plaintiff on his deed from Davis? He 
can only occupy the same place that Davis did, and Davis had 
merely bid $200 for the land, and got a certificate from 
the sheriff to that effect, which assured him of a conveyance 
from the State, when this purchase money was paid. He does 
not pretend that he ever paid this purchase money or any 
part thereof, nor that his grantor Davis, did. On the contrary, 
the facts and pleadings show that neither of them ever paid 
any part of this purchase money, but that Roseberry and Tal- 
bott did, thongh perhaps, inan irregular and informal way ; and 
it appears clearly, not only that plaintiff did not pay any 
part of this purchase money which enabled the defendant to 
get a patent, but that he positively refused to do so. 
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The plaintiff could surely have no standing in a court of equity 
unless he tendered or offered to pay the $312.00, and inter- 
est. That would be nothing more than the leading maxim in 
equity. Courts require that one asking for equity, must him- 
"self first do what is equitable, and this would certainly be to 
repay the expenditures of defendant, made on the faith not 
merely of plaintiff's words, but of his acts. But apart from 

_ this failure to offer to pay defendant the purchase money he 
advanced, we think there are other fatal objections to this peti- 
tion which authorized the court at the hearing, to dismiss it. The 
laches of the plaintiff in this case is inexcusable, and is not 
favored by courts of equity. Fourteen years passed from the 
date of his deed, and seven years passed after the acquisition 
of title by the defendant, and this, with a full knowledge on 
the part of plaintiff of all the facts on which the application 
for relief is now based. Undoubtedly,where a complainant is 
ignorant of the facts upon which his right is based; where he 
has used ordinary diligence to discover them ; where his adver- 
saries have managed to conceal them, or where frauds have been 
perpetrated which he did not sooner discover, a certain de- 
gree of delay may be excused, and will not prevent the courts 
from affording relief. I am not speaking of the statute of 
limitations, but where a party is guilty of gross laches and 
allows the opposite party to expend his money, or waits until 
the property has largely increased in value, either from this 
expenditure or other causes, courts of equity are very reluc- 
tant to interfere, although there may be no bar of the statute. 

Here, seven years passed after Roseberry and Talbott 
bought this land and procured a patent from the State for 
it, and not a word is said by the plaintiff until this suit is 
brought. Plaintiff and defendant and Davis all lived in the 
same county. The condition of the title was known to all of 
them. This delay would tend to show that the reported state- 
ments of plaintiff to Roseberry and Talbott, were true, and 

that the plaintiff did expect to rely on Davis’ warranty, and 

did not intend to look to the defendant for redress. This suit 

scems to have resulted from a recent change of determination, 
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perhaps occasioned by the hopeless insolvency of Davis, which 
however occurred subsequent to the acquisition of title by 
Roseberry and the defendant. 

The subject of estoppel is extensively discussed in the brief 
filed in this case. The facts certainly are very similar to those 
in the case of Huntsucker vs. Clark, 12 Mo., 333; but we 
think it unnecessary to express any opinion on this point, 

The fatal objections to the suit are that no offer is made to 
pay the purchase money, and that the laches of the plaintiff 
under the facts and circumstances of the case, precludes his 
right to any aid from a court of equity. 

Judgment affirmed. Judge Vories not sitting, the other 
judges concur. 





Amanpa Corny, Executrix, etc., of Joun Cory, deceased, 
Respondent, vs. Squire T. Burrer, Appellant. 

1. Promissory notes—Innocent holder for value, etc.—Antecedent equities.— 
Fraud between the original parties to a negotiable note cannot beset up asa 
defense against a subsequent holder who took the note for value before ma- 
turity in the usual course of business, and without notice of the fraud. 

2. Promissory notes—Indorsee before maturity presumed innocent, etc.—An in- 
dorsee of negotiable paper before maturity is presumed to be the ownerin 
good faith and for value, in the absence of evidence to the contrary. 

8. Practice, civil—Instructions, evidence.—Instractions uot warranted by the proof 
are properly refused. 


Appeal from Andrew Circuit Court. 
Vineyard & Young, for Respondent. 
Loan & Van Waters, for Appellant 
Apams, Judge, delivered the opinion of the court. 


This was an action on two negotiable promissory notes, 
which had been executed by the defendant to one S. P. De- 
Wolf. Both are made payable to S. P. DeWolf or bearer, for 
value received, each for $190, and dated at Clinton county 
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Mo., July 30th 1869; one payable six months after date, and 
the other one year after date. The petition alleges that the 
plaintiffs testator bought the notes for value before maturity, 
The answer does not deny the execution of the notes, but al- 
leges that they were fraudulently obtained from the defend- 
ant, and sets out the facts constituting the fraud; and alleges 
that the plaintiff's testator did not take the notes in the usual 
course of trade for value and without notice of the alleged 
fraud. On the trial, the plaintiff gave evidence tending to 
show that the testator loaned DeWolf money, and took his 
notes for the loan, and as part of the same transaction took 
these notes as security for the loan before their maturity. The 
defendant then offered to prove the facts, set up in his answer, 
constituting the fraud, which the court excluded upon the 
ground that it appeared that the notes had been transferred to 
the testator by delivery, for value before maturity, and to this 
ruling the defendant excepted. 

At the instance of the plaintiff the court instructed the jury, 
“that under the pleadings and evidence in this case they should 
find for the plaintiff, and assess her damages at such sum as 
they might believe from the evidence is due her on the notes 
sued on, not exceeding the amount due plaintiff on the notes 
of DeWolf, which were read in evidence.” To the giving of 
this instruction the defendant excepted. The jury found for 
the plaintiff and the defendant filed a motion for a new trial 
which was overruled, and he has appealed to this court. 

The court committed no error in excluding the testimony 
offered by the defendant, to prove the alleged fraud in procur- 
ing the notes. There was no foundation laid for the introduc- 
tion of such proof. There was no evidence tending to show 
that the testator took the notes without value, or after matur- 
ity, or not in the usual course of trade, or with notice of the 
alleged fraud. It would have been improper to admit evi- 
dence of the fraud without first laying a foundation for its 
admission. 

The plaintiffs testator was an indorsee by delivery of the 
notes sued on before maturity. The notes were payable to 







































ST. JOSEPH. 


Lee v. Bowman, et al. 








bearer and their delivery to the testator constituted a valid 
transfer of the legal and equitable title. As this transfer wag 
made before maturity, in the absence of evidence to the con- 
trary, he must-be presumed to be an innocent holder for value. 
(See Horton vs. Bayne, 52 Mo., 531.) As the defendant of- 
fered no evidence to impeach the testator’s innocence as holder 
of the notes, the instruction which the court gave for plaintiff 
was in the nature of a demurrer to the defense as proved or 
offered to be proved, and was therefore a proper ruling as this 
case stood before the court. The defendant asked two instrue- 
tions which were properly refused, as they were not warrant- 
ed by the proof. Upon the whole record, the judgment was 
for the right party. 

Judgment affirmed. Judge Vories did not sit; the other 
judges concur. 





> 


Jostan Lex, Appellant, vs. Evan B. Bowman, e¢ al., Rese 
pondents. 


1. Ejectment—Proceedings for compensation for improvements—Notice— What 
su fficient—Rents and profits—Damages for waste, etc-—In proceeding under 
the statute, (Wagn. Stat., 561-2, 320, ef seg.) by one against whom judgment had 
been obtained in ejectment, for improvements made by him “in good faith,” prior 
to his having had notice of the adverse title, held, that the “notice” contemplated 
by the law, which would defeat plaintiff's claim for improvements thereafter 
added, was not confined to the notice in writing mentioned by 3 28, but eme 
braced any such information as would put a man of ordinary prudence upon 
inquiry. 

In such proceeding defendant would not be entitled to recover by way of coun- 
ter-claim rents and profits, or to recover damages for waste and injury prior 
to the rendition of judgment in the ejectment suit. 


Appeal from Daviess Circuit Court. 


The Appellant—plaintiff below—after recovery against him 
in ejectment by the respondents, brought this suit to recover 
the value of his improvements on the land so recovered, and en- 
joined the respondents from entry and possession, until the 
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determination of this suit by injunction. For statement see 
also opinion of court. 


McFerran & Davis, for Appellant. 


I; The court below erred in admitting testimony against 
the appellant’s objections, conducing to prove an equitable no- 
tice to appellant of respondents’ claim of title, at and before 
the making of the improvements sued for to bar plaintiffs 
right of recovery. The law contemplates a legal notice in 
writing. The notice required by the statute, and no other, 
would constitute a bar. (Wagn. Stat., 562, § 28.) The statute 
gives a remedy for a matter that was not actionable at com- 
mon law, and at the same time provides the means for exe- 
euting it. Hence it cannot be executed in any other way. 
(Potter’s Dwar. Stat., 275, n. 5, and cases cited.) 

II. The court below erred in admitting testimony to go to 
the jury of damages, waste, rents and profits against appellant’s 
objections. Such damages, &., could only be recovered in the 
original action of ejectment. (Cochran vs. Whitesides, 34 
Mo., 417; Beal vs. Harmon, 38 Mo., 435; Wagn. Stat., 560, 
§ 13.) 

III. The .court below erred by instructing the jury in effect 
that equitable notice was a barto appellant’s claim for improve- 
ments, without reference to his good faith and belief, and by 
refusing the appellant’s instructions to the effect that his right 
to recover in the absence of a notice in writing according to 
the terms of the statute, depended on the appellant’s good 
faith at the time of making the improvements, and his belief 
that he had good title to the land. (Wagn. Stat., 561, §§ 20, 
21; Dothage vs. Stuart, 35 Mo., 251.) Equitable notice 
might go to the jury upon the question of plaintiff's good 
faith, but could not operate of itself as a bar. 


Daniel Metcalf, for Respondents. 


I. The statute does not contemplate a written notice. (Rus- 
sell vs. DeFrance, 89 Mo., 506; 2 Sugd. Vend., § 56; Blackw. 
Tax Tit., 587, 588 ; 2 Sto. Eq., 799a and 4, and note 1; 2 Sugd. 
26—VOL. Lv. 
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Vend., 523-5. See also VanHorne vs. Fonda, 5 Johns. Ch., 
888 ; Gillespie vs. Moon, 2 Johns. Ch., 585; Patrick vs. Mar. 
shall, 2 Bibb., 40; Ormsby vs. Hunton, 3 Bibb., 298 ; Bar. 
low vs. Bell, 1 A. K. Marsh., 246; Howe vs. Logwood, 3 A, 
K. Marsh., 388; McKem vs. Moody, 1 Rand., 58; Pugh vs, 
Bell, 1 J. J. Marsh., 399; Baltimore vs. McKim, 3 Bland., 
453.) 

II. Appellant had such notice as to pnt a man of ordinary ob- 
servation on his ‘guard. If he had the means of knowledge 
within his power, and remained wilfully ignorant, then he can- 
not recover. (Speck vs. Riggin, 40 Mo., 405; Vaughn ys. 
Tracy, 22 Mo., 415; Blackw. Tax Tit., [2 Ed.] 588-590.) 

III. Under § 13 p. 1916, Wagn. Stat., there can be no ques- 
tion as to the respondent’s right to recover by the way of 
counter-claim for the wood, timber, &., taken off the land by 
the appellant, during his occupancy. This could not have been 
recovered in the action in ejectment, because the most of the 
improvements were made since the judgment in ejectment, and 
most of the rents have accrued since that time. (Gordon vs. Brn- 
ner, 49 Mo., 570; Hay vs. Short, /b., 139; Wagn. Stat., 1016, 
§ 13; Grand Lodge vs. Knox, 20 Mo., 433; House vs. Mar- 
shall, 18 Mo., 368.) 


Suerwoop, Judge, delivered the opinion of the court. 


E. B. Bowman and others recovered judgment in ejectment 
against Josiah Lee. Before, however, that recovery was made 
effectual by the usual writ, Lee under the provisions of the 
statute to that effect, instituted the present proceeding 
for compensation for improvements made, alleging in 
his petition those matters of statutory designation 
which entitled him to the relief sought. The defend- 
ants answered, controverting the material averments of 
the petition, and claimed by way of counter-claim or 
recoupment, that they were entitled to recover of the plaintiff 
for the rents and profits of the premises sued for, and for the 
waste and injurycommitted thereon by the plaintiff; but the an- 
ewer did not allege at what period the waste and injury were 
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done, nor designate the time from which the rents and profits 
were to be computed, whether prior or subsequent to the 
termination of the action brought by the defendant. A jury 
was impaneled and the parties went to trial, but in conse- 
quence of the adverse rulings of the court, the plaintiff took 
a non-suit, and has brought this case here by appeal. 

Passing by certain minor points exhibited by the record, we 
will devote ourselves to the discussion of those which alone are 
deemed worthy of specific mention. The court below was 
clearly right in its construction of those sections of thie stat- 
ute upon which plaintiff's claim was founded. The very exis- 
tence of that claim depended on the question whether the im- 
provements for which compensation was asked,were made “ in 


good faith 


PP) 
, 


and as this phrase has an equitable origin, resort 


must be had to works on equity jurisprudence to ascertain 
under what circumstances, the phrase is applicable; and an ex- 
amination of these authorities will show beyond question, that 
notice and good faith cannot co-exist. For it is an equitable 
doctrine of universal recognition, that he who takes with no- 
tice of the claim of another, takes subject to that claim. No- 
tice in this connection, does not mean direct and positive 
information, but anything calenlated to put a man of ordinary 
prudence on the alert, is notice. So that it will be readily 
perceived, that the statute under consideration by the adoption 
of the terms “notice” and “good faith,” adopted them with 
the full foree and meaning which attached to them as insep- 
arable incidents in that system of jurisprudence from whence 
they were derived. If the testimony adduced in this case by 
the defendants deserves credence, there can be no room for 
doubt that the plaintiff before he purchased the land sued for, 
received information of such a character as ought to have com- 
pelled investigation. No notice in writing was necessary in or- 
der to put him on inquiry. After the clue was furnished him, he 
was manifestly chargeable with knowledge of all those facts to 
which that clue, if properly followed, would have led. The sole 
object of § 28 of the ejectment Act, was to furnish a mode 


whereby the “occupying claimant” could be conclusively bar- 
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red and cut off from recovery for improvements made, after 
being notified in the manner in that section prescribed, thus 
leaving the equitable doctrine as to notice, incorporated in 
the prior provisions of the act referred to, entirely unaffected 
by anything in that section contained. Any other conclusion 
than this, would defeat the manifest purpose which induced 
the passage of the act, and be reached at the hazard of the 
grossest injustice. It would be in effect saying to the ocen- 
pying claimant: “make all the improvements you desire on 
the land of another and your compensation for them is secure, 
so long as your knowledge of a title superior to your own, 
does not assume the shape of a written notice.” The law 
never intended, and will not tolerate any such absurdity, 

So far then as concerns the points just discussed, no ground 
for a reversal is seen. 

There was evident error, however, in not rejecting all the 
evidence offered by defendants concerning rents and profits 
in support of their counter-claim ; and in not confining their 
evidence as to waste and injury, to a period subsequent to the 
rendition of the judgment in ejectment. And the very plain 
provisions of §$ 13, 15 and 16, of the ejectment Act, concla- 
sively show this. For § 13 provides, that the prevailing 
plaintiff “shall recover damages forall waste and injury, and 
by way of damages the rents and profits, down to the time 
of assessing the same.” And $15, under circumstances like 
those which attended the judgment recovered by the defend- 
ants in their action for possession, requires the jury to “find 
the monthly value of the rents and profits.” Now it is an ob- 
vious fact, that the finding of the jury in this regard would 
be utterly devoid of meaning, unless it were designed as the 
basis of some future computation. And this idea finds 
abundant confirmation in the requirements of § 16, that 
where the plaintiff recovers judgment for the premises, he 
shall also recover “the damages assessed, and the accruing 
rents and profits at the rate found by the jury, from the time 
of rendering the verdict until the possession of the premises 
is--delivered to the plaintiff.” The result therefore of the 
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judgment in favor of the defendants, was to merge and include 
in such judgment, all injuries resulting from the adverse oc- 
eupancy, the accruing rents and profits down to the time of 
obtaining possession, and the damages for waste and injury at 
the time of the assessment thereof. But in the very nature 
of things the verdict could not be anticipatory of waste and 
injury in future; and for this reason such matters would ob- 
viously be proper subjects for recoupment or counter-claim, 
and evidence relating thereto unquestionably admissible. 

No errors, other than those above mentioned, have been ob- 
served, but on account of those the judgment must be reversed 
and the cause remanded. 

The other judges concur. 
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Wittram W. Wa pen, Respondent, vs. Jesse A. Botton 
AnD Rosert M. Granam, Appellants. 

1, Attorney and client—Authority to make compromise of suits, etc —The gen- 
eral rule is that an attorney cannot, by virtue of his general authority or em- 
ployment to conduct a suit, bind his client by bargains or contracts to com- 
promise or settle the cause of action ; and particularly where land is received in 
satisfaction of the judgmentto be recovered ; unless some authority or sanction, 
either express or implied, has been given by his client for the purpose; or 
unless his conduct has been ratified by his client. 

2. Attorney—Admissions of, when binding upon client.—Admissions, made by an 
attorney long aftera case has been tried and his employment has ended, are 
not binding upon his client and are wholly incompetent. 


Appeal from Livingston Circuit Court 
Broadus & Pollard, for Respondent. 
Wm. D. McGuire and A. 8. Harris, for Appellants. 
Vortes, Judge, delivered the opinion of the court. 


This action was brought by the plaintiff against the defend- 
ant, Bolton, as the plaintiff in an execution, and the defend- 
ant, Gralam, who is the sheriff of Livingston county, having 
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said execution in his hands to be exeented, to restrain and en- 
join a sale of land belonging to the plaintiff and levied on by 
said execution, on the ground that the judgment, upon which 
the execution. was issued, was satisfied. 

The petition in substance, charges, that previous to the 8th 
day of July, 1863, defendant, Bolton, was the holder by as- 
signment of three several promissory notes, which had before 
that time been executed by plaintiff to one Caleb S. Stone, and 
assigned by said Stone to defendant, Bolton, which said notes 
were for the payment of two hundred and twenty-five dollars 
each; that said notes were executed to said Stone for and in 
consideration of a tract of land in the petition described ; that 
on the 8th day of July, 1863, defendant, Bolton, recovered a 
judgment against the plaintiff on said notes, in which said 
judgment or decree, the vendor’s lien on the land for which 
the notes were given was foreclosed, and said land ordered to 
he sold for the payment of said judgment; that on the 24th 
day of October, 1864, an execution was issued on said judg- 
ment, and on the 18th day of May, 1865, said judgment and 
execution were fully satisfied and discharged in the fol- 
lowing manner: “This plaintiff agreed with defendant, Bolton, 
that Bolton would purchase or canse to be purchased the N, 
1-2 of the N. E. 1-4 of the N. E. 1-4 of Sec. 7, Township 57, 
Range 23, situate in said county and State, the real estate of 
this plaintiffand which was levied upon to satisfy said jndg- 
ment, and was advertised to be sold on said 18th day of May, 
1865, by G. Harker, the then sheriff of this county, the same 
being the consideration for which the two last described notes 
were executed, and for the payment of which, defendant, 
Bolton, had obtained an order of this court for a sale of said 
property last described, for the enforcement of the vendor’s 
lien, as the assignee of said Stone * * * and for the 
further consideration, that this plaintiff should make no fur- 
ther claim or demand off of said Stone for $140, which they, 
the said Stone and Bolton were owing this plaintiff; that said 
Harker, as sheriff as aforesaid, did expose the Jast described 
realty for sale on the said 18th day of May, 1865, and in pur- 
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guance of said agreement between this plaintiff and said Bol- 
ton, he, Bolton, procured one Mary Smith to purchase said 
realty at the nominal price of $310, no part of which was paid 
by her or any one for her, or by defendant, Bolton, except the 
sun of $32 95-100, the cost of said Harker in making said sale, 
which was paid by said Bolton; that defendant, Bolton, 
caused said property to be purchased according to the said 
agreement, and released this plaintiff of any and all further 
liability thereby to him upon said judgment.” 

It is further charged, that the land so purchased was of the 
full value of the amount due by said judgment, and was so 
estimated by the parties and was received and accepted by 
Bolton as a full satisfaction thereof; that Bolton now holds 
and controls the land; that he still holds said judgment 
against plaintiff without having satistied the same further than 
to enter a credit thereon for the small sum bid for said land, 
at the sale aforesaid, and threatens to collect the same. from 
plaintiff; that said judgment by the said acts and agreements 
of the parties has become in law and equity fully satisfied ; 
that on the 20th day of June, 1871, defendant, Bolton, pro- 
cured an execution to be issued from the Clerk’s Office of the 
Circuit Court of Livingston county on said judgment, against 
the property of plaintiff and in favor of defendant, Bolton, 
which execution has been placed in the hands of the defend- 
ant, Graham, as sheriff of said county for collection, and which 
has been levied on lands of the plaintiff which are described 
in the petition, and which lands have been advertised for sale 
by said Graham as sheriff of said county, on the 15th day of 
December, 1871, to satisfy said execution; that said Graham, 
if not restrained by this court, will proceed to sell said land so 
levied on and advertised under the execution now in his 
hands; that a sale so made will work great and irreparable 
damage to plaintiff, for which he has no adequate remedy at 
law, and will be and constitute a cloud on.the title of the land 
so to be sold. 

It is further charged, that the defendant, Bolton, resides in 
a portion of the State remote from the residence of the plain- 
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tiff, and if the injunction is not granted, plaintiffs will be com- 
pelled to seek a partial remedy by suit at law in the county 
where defendant resides, which would be attended with great 
expense and inconvenience; that plaintiff is a man of moder- 
ate means and unable to expend large sums of money in such 
litigation ; that the attempt on the part of defendant to sell 
said land under execution is made for the purpose of harass- 
ing plaintiff, and by such fraudulent means to recover the 
amount of said judgment from defendant twice ; he well know- 
ing that plaintiff is a man of limited means, and unable to 
litigate with a man of plaintiffs wealth. 

Plaintiff prays judgment that.the defendant, Graham, may 
be restrained from any sale of the land under said execution, 
and that defendant, Bolton, be perpetually enjoined from fur- 
ther proceeding in the collection of the same, and for general 
relief. ’ 

To this petition the defendant, Bolton, filed an answer spe- 
cifically denying every material allegation therein. Smubse- 
quently to the filing of the answer defendant filed a motion to 
dissolve the injunction which had been temporarily granted 
in the cause, because the petition was untrue, and because 
there was no equity shown in the petition. Upon this motion 
a trial was had and the court rendered a final decree in the 
cause against the defendants, perpetually enjoining and 
restraining the defendants as prayed for in the petition. In 
due time the defendant, Bolton, filed a motion fora new trial, 
which being overruled by the court, he excepted and appeal- 
ed to this court. 

The principal ground of objection to the action of the Cir- 
cuit Court, insisted on by the defendant in this court is, that 
the court admitted improper evidence to be given on the part 
of the plaintiff, although said evidence was at the time objected 
to by the defendant. The case, contrary to the usual practice 
in such cases, seems to have been tried upon affidavits of the 
parties and of the witnesses filed by the respective parties, but 
no objection was made by either party to that mode of trial. 
It is shown by the affidavit of the plaintiff, that the suit 
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upon which the judgment was obtained, upon which the exe- 
cution was issued, the proceedings under which are sought 
to be enjoined, was commenced in April, 1861; that plain- 
tiff and the attorney of defendant (who was plaintiff in that 
case) had made a mutual arrangement in that case, that the 
suit should be commenced for the purpose of enforcing said 
Bolton’s, vendor’s lien, against the land iu that snit named; 
that the plaintiff—defendant in that suit—was_ insol- 
vent, and not able to pay his debts; that the object of 
the suit was that the lien should be enforced, and Bolton 
take the land; that after the suit was commenced, there was 
a difference of understanding between the attorney of Bol- 
ton and plaintiff (who was defendant in that suit), when 
plaintiff filed an answer in that case; that during the pro- 
gress of that cause, and before judgment, William OC. Sam- 
uel becaine the attorney of record for Bolton in that suit; 
that the said Samuel, who knew the condition of the plain- 
tiff financially, proposed to plaintiff, that if he would let 
judgment go by default for the amount of Bolton’s demand, he 
—Bolton—would take the judgment enforcing the lien against 
said land in extinguishment of the debt; that at said time 
plaintiff had a claim against Bolton and Stone, who was the 
assignor of the notes on which the suit was brought, which 
plaintiff agreed to relinquish as a part of said agreement, if 
Bolton would take a judgment to enforce the vendor’s lien 
on said land, in satisfaction of the demand; that said agree- 
ment was acted on by plaintiff and said Samuel, who was the 
attorney in fact and of record for said Bolton; that plaintiff 
in consideration of said agreement, let judgment be rendered 
against him by default in said action, for the sum of $987.18 ; 
that a portion of the land, against which the lien 
was foreclosed, was sold by one Gudgell, who was then sher- 
iff of Livingston county, in November, 1864, for the sum of 
$378.79; that the residue of said land was offered for 
sale by one Harker, as sheriff of said county, and was bid in 
at said sale by William C. Samuels, Bolton’s attorney, in the 
name of Mary Smith, at the nominal sum of $310; that var- 
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ious persons were at said sale for the purpose of bidding for 
said land, but suid Samuels, as the attorney of said Bolton, 
publicly announced, that the land would be bid in to satisfy a 
vendor’s lien, and that the plaintiff in the execution, would 
take the same in satisfaction of the debt; that said notice by 
Samuels, prevented persons from bidding on said land, who 
would otherwise have bid on the same a sufficient sum to 
have satisfied said debt or judgment; that the land sold at 
the time was worth more than enough money to satisfy the 
balance due on said judgment and execution. 

The evidence of plaintiff further ‘tends to prove, that he 
had a good defense to said suit, which was abandoned by vir- 
tue of his agreement with Samuels. 

The defendant at the time objected to so much of the fore- 
going evidence, as purported to recite a conversation with 
William C. Samuels, because said part of said evidence was 
hearsay and incompetent. The court overruled the objection 
and admitted the evidence. 

It is objected in this court, that the court below erred in ad- 
mitting the statement of Samuels in evidence, on the ground 
that such evidence is mere hearsay evidence and incompe- 
tent. This must depend entirely on the question, whether 
the arrangement, which it is attempted to prove was made be- 
tween Samuels and the plaintiff, came within his general 
authority as an attorney. The general rule is, that an attor- 
ney cannot by virtue of his general authority or employment 
to conduct a suit, bind his client by bargains or contracts, to 
compromise or settle the cause or action, and particularly in 
‘such a contract as is attempted to be proved in this case, 
where land is to be received in full satisfaction of the judg- 
ment to be recovered, unless some authority or sanction has 
been given by his client for the purpose, either expressed or 
inplied, or unless his conduct has been ratified by his client. 
(1 Pars. Cont., 117; North Mo. R. R. Co. vs. Stephens, 36 
Mo., 150.) In order to make the evidence of the arrange- 
ment made with Samuels, competent against Bolton, there 
should have been some evidence introduced, tending to prove 
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his authority to make the compromise or that it had after- 
wards been ratified or sanctioned by Bolton. 

There is another objection to most of the evidence con- 
tained in the aflidavit of Walden, which has not been 
raised by the parties in the cause. The most of said 
evidence, tends to prove an entirely different agreement 
from the one stated in the petition. It is charged in 
the petition that, on the day that the land was to be sold by 
the sheriff, plaintiff had an agreement with Bolton, by which, 
Bolton agreed to purchase or cause to be purchased the land 
named, in full satisfaction of the judgment; and that in con- 
formity with the agreement, Bolton had caused the land to 
be purchased, etc. ; and that Bolton had refused to satisfy the 
judgment, although he had kept the land purchased, which 
was of a value more than sufficient to pay the entire judg- 
ment; that the land under this agreement was purchased for 
a nominal sum, ete. There is no mention made in the peti- 
tion of any agreement made with Samuels, by which he was 
caused to forego his defense to the suit, or of the conduct of 
Samuels at the sale, by which persons were prevented from 
bidding on the land: But inasmuch as the evidence was not 
objected to by the defendant on the ground of variance, that 
question will not be raised here so as to reverse the judgment 
on that ground alone. 

The plaintiff also read in evidence on the trial of 
the cause, the affidavit of one Smith Turner, by which 
it was testified, that the said Turner, some two years be- 
fore the trial, was requested by Col. Stone to take charge 
of the judgment of Bolton vs. Walden ; that he was request- 
ed to have an execution issued on the judgment; that witness 
had failed to find the judgment on the record; that he learn- 
ed that W. C. Samuels had been of counsel in the case; that 
he went to Samuels for information ; that Samuels gave him 
to understand that he was in the case, but witness did not re- 
collect for which party he said he had been employed ; that 
Samuels told witness, that the case was all wrong and oppres- 
sive against Walden. He stated that the suit had been com- 














ST. JOSEPH. 





Walden v. Bolton, et al. 





promised in the court in which it was tried; that Walden 
had been induced to and did withdraw his defense in consid. 
eration of the compromise ; that he could not recollect that 
Samuels had told him what the compromise was; it was rather 
the impression of the witness, that it was for a vendor's 
lien, and that Bolton was to take the land back. Witness fur- 
ther stated that after getting this information from Samuels, 
he had declined to act in the premises. 

This evidence of Turner’s was also objected to by the de- 
fendant, because the same was only hearsay evidence. The 
objection was overruled by the court, and the defendant ex- 
cepted. It is difficult to imagine upon what ground this ev- 
idence was admitted. An attorney might bind his client in 
some cases by admissions made by him in the prosecution of 
a suit, in the course of his employment; but the admissions 
or statements of an attorney, who had been employed ina 
suit, several years after the case had been tried, and his employ- 
ment, for all that appears, ended, certainly are not admissible 
in evidence, or otherwise binding on his client in the case, 
aud are wholly incompetent evidence for any purpose. The 
evidence in this case was conflicting; the testimony of the 
defendant being in direct conflict with that given by the 
plaintiff. 

In such cases it becomes important that no illegal evidence 
shall be admitted on either side. This merely hearsay evi- 
dence of Turner, being of a very material character, if legal, 
and having been wrongfully admitted, it follows that the 
judgment must be reversed. (Golson vs. Ebert, 52 Mo., 260.) 

It may not be improper however, as the case will be re- 
manded for a re-trial, to remark, that the facts which the plain- 
tiff's evidence tends to prove, are at variance with the allega- 
tions in the petition—which defect may be obviated by an 
amendment. In fact the petition in this case is so prolix and so 
disconnected in its averments, that it is difficult to ascertain 
and separate the material from the immaterial averments 
therein, or ascertain the exact ground relied on for relief. 

It seems to be a proper case for the court to require the 
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plaintiff to make the averments in his petition more def- 
inite and certain. 

The judgment is reversed, and the cause remanded. The 
other judges concur. 





JonaTHan G. Fettows, Appellant, vs. Remus Wisz, Respond- 

ent. 

1. Land titles—Purchase—Notice putting on inquiry, etec—If a purchaser of land 
has such information touching certain facts as would put an ordinarily pru- 
dent man on inquiry in relation thereto, he is affected with notice, 

2. Practice, civil—ZInsiructions, etc.—TIustructions not based on evidence, should 
not be given, 


Error to Linn Circuit Court. 
A. W. Mullins, for Appellant. 
W. H. Brownell and G. D. Burgess, for Respondent. 
Napton, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover a tract of mil- 
itary bounty land in Linn County. The suit was commenc- 
ed on the 27th of Sept., 1869. 

The facts appearing at the trial, about which there was no 
dispute or contradictory evidence, were about as follows: . One 
Moore, about 1857, having purchased of Talton Turner a tax 
title, for which he gave his note to said Turner, went into 
possession of the land in controversy. In 1859, the plaintiff, 
who then lived in Davidson county, Tennessee, and had some 
claim to this tract, came out to Missouri and negotiated with 
Moore for the purchase of said Moore’s titleand improvements, 
which resulted in the execution of a penal bond by Moore, 
binding him to convey to Fellows the Jand in controversy, 
together with all improvements on it, for the sum of $475, 
for which sum Fellows executed his note, payable on the 
1st of March, 1860; and agreed also to pay to the estate of 
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Talton Turner, the further sum of $200 together with inter- 
est which was due by said Moore, to said Turner. This title 
bond was executed on July 30th, 1859, and was recorded in 
the Recorder’s office of Linn county, on the Ist of August, 
1859, but the acknowledgment was not taken according to law. 

This money, the $475 due Moore, was al! paid by Fellows 
or his agent, to Moore, previous to his death, which occurred 
in 1866, and in that year, the $200 due to Turner was also 
paid to Turner’s executors, who executed a deed to Fellows. 

In Sept. 1869, the County Court, on the application of plain- 
tiff, ordered a specific performance on the part of Moore’s ad- 
ministrator, and a deed was accordingly executed dated Sept. 
20th, 1869. Previous to this, on the 29th of Deée’r, 1868, a deed 
was executed by the heirs of Moore, to one Brownlee—a quit- 
claim deed for the consideration of $450—and subsequently, 
another conveyance, not given in evidence, was executed by 
Brownlee to one Richardson or Vorce, or beth; and the de- 
fendant is a tenant under this title. 

The other testimony in the case, relates to adverse posses 
sion and actual notice, and need not be particularly stated, 
except so far as to determine the propriety of the instructions 
given by the court. There is really no question of adverse 
possession in the case. Moore’s occupancy after his sale to 
plaintiff, and the new house he built in 1860 or 1861, were by 
the consent of the plaintiff, and as his trustee; and as there is 
abundant evidence of his disclaiming any title, and no con- 
tradictory evidence, except the hearsay testimony of his 
son-in-law that Moore said he drove Fellows off the place on 
one occasion, when Fellows was there after the war, with a 
handspike. Barton the agent of Fellows, states that Moore 
suggested to Fellows the necessity of his having a better 
house than the shanty then on the place, and Fellows told him 
to build one, and that if he wished te remove it afterwards 
he could do so. 

In regard to notice of Fellows’ title, by the purchasers from 
Moore’s heirs, the testimony is very strong. It seems that 
Burgess negotiated this sale; that he advised Moore’s heirs 
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that their titleavas bad as against Fellows, but that an inno- 
cent purchaser would prevail and could hold it, and therefore 
told them to sell for what they could get. This is the state- 
ment of the son-in-law of Moore and of Burgess himself who 
was examined as a witness. The sale to Brownlee was made 
by Burgess, with the understanding that Burgess was to have 
an interest in the land. There is no dispute that Burgess 
knew of the title of plaintiff. He admits it, and so the sub- 
sequent sale of Brownlee to Richardson was negotiated by 
Vorce, who was also a partner in the profits of this arrange- 
ment, and who well knew, as he says in his testimony, that 
Fellows had bonght Moore’s improvements and paid him for 
them, but knew nothing, as he says, of the title-bond. 

The instructions given by the court it is useless to rehearse 
in detail. Those given at the instance of the plaintiff were 
correct, and put very fairly to the jury every question of fact 
which the issues presented. But the court gave six or seven 
for the defendant, totally at variance with the instructions for 
plaintiff, and not based upon any evidence in the case. The 
first instructions are based upon the well settled rule, that if 
a purchaser has such information as would put an ordinarily 
prudent man on inquiry, he is affected with notice; and then 
the last set of instructions require the jury to find that the 
purchaser must have actual notice of the prior deed or 
bond. The last instruction on the subject of adverse pos- 
session for two years, had no evidence to support it. This 
suit was brought in September, 1869, and no disclaimer of 
plaintiff's title by Moore’s heirs occurred, so far as the proof 
shows, until the deed made on the suggestion of Burgess in 
December, 1868. This might be regarded as a repudiation of 
the trust on the part of Moore’s heirs ; but the consummation 
of the plaintiffs title as a legal one never occurred till Sep- 
tember, 1869, the same month in which suit was brought. 

The judgment will be reversed, and the cause remanded. 
The other judges coneur. 
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Tuomas Seaton, Respondent vs. Tue Cuicago, Rock Istanp 
AnD Pacrric Ramroap Company, Appellant. 

1. Practice, civil—Corporation, appearance of admits existence.—A corporation, 
by appearing to a suit, thereby admits its corporate existence. 

2. Damages—Suit against railroads for, may be brought in name of party dam. 
aged—Jury may award double damages, when.—Suit against a railroad com- 
pany to recover double damages for injuries to stock, need not be brought in 
the name of the State under 3 42 of the Railroad Statute (Wagn. Stat., p. 310), 
but may be instituted under 343 thereof, in the name of the owner. Double 
damages, although looked upon as punitive, may be also treated as compensa- 
tory. 

In such case the Supreme Court will not reverse the case, because double dam. 
ages were awarded by the jury instead of the court, no harm resulting from 
such irregularity. 


Appeal from Clinton Circuit Court. 
J. H. Shanklin and M. 4. Low, for Appellant. 


I. Section 43 is penal (Sedgw. Const. Law, 41), and the 
action should have gone in name of the State. (Trice vs. Han. 
&. St. Jo. R. R. Co., 49 Mo., 438; Iba vs. Han. & St. Jo. R. 
R. Co., 45 Mo., 469.) 


William Henry, for Respondent. 


I. The damages given by § 43 of the Railroad Act (Wagn. 
Stat., 310), although in the nature of a penalty, are given to 
the owner of the cattle injured or killed. 

IL. Section 42 is directory, not mandatory. (State to use, ete, 
vs. Hann. & St. Jo. R. R. Co., 51 Mo., 532.) 


Avams, Judge, delivered the opinion of the court. 


This was an action commenced before a Justice of the 
Peace, under $43, Wagn. Stat., 310, for double damages for 
killing several hogs by defendant. 

The plaintiff recovered a judgment before the justice, and 
the defendant took an appeal to the Circuit Court, when 
the plaintiff again had judgment, and the defendant 
appealed to this court, which reversed and remanded the case 
for anew trial. 

Thegfise was again tried before the Circuit Court, and again 
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resulted in a judgment for the plaintiff, and the defendant has 
again appealed to this court. 

On the trial in the Circuit Court, the plaintiff gave evi- 
dence tending to prove his case as stated, and also evidence 
of the corporate existence of the defendant. The defendant 
objected to the character of the evidence given to establish its 
corporate existence, but it need not be recited, as under the 
view we take, it was wholly unnecessary. The defendant had 
appeared from the commencement of the suit by its attorney, 
and was all the time in eourt, as a corporate entity, under the 
name by which it had been sued ; and that was sufficient with- 
out any proof of its corporate existence. If a corporation ap- 
pears to a suit, it cannot deny its own existence. It either ex- 
ists or is a non-entity, and if it be a non-entity the whole pro- 
ceedings would be coram non judice and utterly void. When 
a corporation brings suit, the defendant may deny it its legal 
existence, and thus render it necessary for its existence to be 
proven. But when the corporation appears as defendant, such 
appearance is conclusive evidence of its légal existence for the 
purposes of the pending case. 

The objection is urged here, that this suit ought to 
have been brought in the name of the State, under Sec. 42, 1st 
Wagn. Stat., 310, which required all penalties imposed by 
that chapter to be sued forin the name of the State. But that 
section refers to penalties due to the State and not to punitive 
damages, which parties are entitled to recover under section 
43 of the same chapter. The owners of stock injured by a 
railroad have always been allowed to sue in their own name 
for such injuries, and, in fact, they are the real parties in inter- 
est, and ought to bring the suit; and although double damages 
may be looked on as punitive, they are also treated as com- 
pensatory, and not as mere penalties which belong to the 
public. (State to use, &e. vs. Han. & St. Jo. R. R. Co., 51 
Mo., 532; Hudson vs. St. L., K. C. & N. R. R. Co., 53 Mo., 
525.) 

The jury found a verdict for double damages, and judg- 
ment was given on the verdict as found. It is objected that 
27—VoL. Lv. 
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the jury ought to have found single damages and left it to the 
court to double the damages by its judgment. That perhaps 
would have been more regular; but as no harm has been done 
the defendant by the course pursued, this court will not reverse 
the judgment for such an error. . 

The defendant also objects, that there were not separate 
findings for the several injuries complained of. If this was 
an error at all, it is not such as injured the defendant, 

Upon the whole record, the judgment appears to be for the 
right party. 

Judgment affirmed. All the judges concur. 
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Cuas. A. Perry, efal., Appellants, vs. Richarp E. Turven, 
et al., Respondents. 


1. Corporations—Debts of, prior to repeal of ‘double liability clause”—Ae- 
tion against stockholder for debt of company—Constr. of 22 22, Ch. 1, of 
corporation law—Liability of stockholder—Allegation as to insolnency and 
dissolution of company—Action when several—Contribution—The St. Louis 
& St. Joseph Railroad Company became indebted in October, 1870, prior to 
the repeal of the “double liability” clause of the constitution, in the sum of 
$7,858. In suit against a stockholder for this amount, plaintiff, among other 
matters, alleged in general terms that the company had become insolvent, and 
dissolved in December, 1870. : 

Held, 1st; that under a proper construction of 3 22 of Art. 1, of the statute 
touching Corporations, (Wagn. Stat., p. 293, construed in connection with 33 
$2, 39, Ch. 38, R. C. 1855, and Art. 8, 3 6 of Const.) defendant could not be 
held liable for the entire amount of the debt, but only in a sum equal to the 
amount of stock owned by him, together with the amount of his wnpaid sub- 
scription ; 

2nd; that the general averment of the insolvency and dissolution of the compa- 
ny was sufficient without a further statement of the particular facts upon which 
the averment was based. (A formal surrender on a judgment of dissolution 
was not necessary in order to authorize the creditors to sue under 3 22 
supra.) 

8rd; that suits of the above description, whether brought in law or equity will not 
lie against defendants jointly, but must be begun against each one severally, 
and under our law the stockholder thus compelled to pay, must resort to his 

remedy for contribution. 
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9. Constitution—‘‘ Double liability’?—Acts to enforce, may be limited as to 
time.—Statutes designed to carry out the “double liability’ clause, (Art. 8,3 6 
of the State Constitution, may limit the enforcement of such liability as to 
time. 


Appeal from Buchanan Circuit Court. 
Vineyard § Chandler, and White, for Appellants. 


I. The court below erred in refusing to require the defend- 
ants to answer jointly, as their separate answers were exact 
copies of each other. (Wagn. Stat., 1017, § 14.) 

II. The allegations of the petition are sufficient, in a pro- 
ceeding like this, to show a dissolution of the corporation. 
(Slee vs. Bloom, 19 Johns., 456; Briggs vs. Penniman, 8 
Cow., 387; Moore vs. Whitcomb, 48 Mo., 543; State Sav. 
As’n. of St. Louis vs. Kellogg, 52 Mo., 583.) 

III. The liability of defendants for the debt due plaintiffs 
is that of original obligors, springing out of and co-exis- 
tent with the contract between the St. Louis and St. Joseph 
Railroad Company and plaintiffs as its creditors. It may he 
conceded that, under our statutes, the right to enforce this 
liability was held in abeyance until the dissolution of the cor: 
poration ; but that they became and were, concurrently with 
the company, from the inception of the debt, personally liable, 
there can be no question. (25 N. Y., 222 ; 57 Barb., 489 ; Conant 
vs. Van Shaick, 24 Barb., 87 ; Corning vs. McCullough, 1 N. Y., 
47; Young vs.Rosenbaum, 39 Cal., 646 ; Windham Prov. Ins. 
vs. Sprague, 43 Ver., 502; Norris vs. Wrenschall, 834 Md., 492; 
Hawthorne vs. Calef, 2 Wall., 10; Prov. Sav. Ins. vs. The Jack- 
son Place Sk. & B. Rink, 52 Mo., 552; Allen vs. Sewall, 2 
Wend., 327 ; Moss vs. Oakley, 2 Hill., 265; Wright vs. Field, 7 
Ind., 376; Middleton Bank vs. Magill, 5 Conn.; 28; Adkins 
vs. Thornton, 19 Ga., 325.) And if the defendants are liable 
to plaintiffs for their debt due them from the company as 
original obligors, then, to the extent of that liability, they are 
jointly so liable, and under our statute any number of them 
may be sued in the sameaction. 

IV. The language of that section of the statute under 
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which this suit was brought, (Wagn. Stat., 293, § 22,) plainly 
indicates the right of plaintiffs to sue in one common action 
all, or any number, of those who were stockholders of the 
corporation at the time of its dissolution. It declares that 
“suits may be brought against any person or persons, who were 
stockholders at the time of such dissolution ;” and also “if 
judgment be rendered and execution satisfied, the defendant, 
or defendants, may sue all who were stockholders at the time 
of dissolution, &c.” Our Supreme Court, by holding that a 
suit against several stockholders was properly brought, has 
decided that the liability of stockholders under this section 
was not several only but joint, (State Sav. As’n vs. Kel- 
logg, 52 Mo., 583.) 

V. The plaintiffs were not compelled to institute suit for 
the benefit of all the creditors of the company in order to 
have a standing in court. The personal liability provisions 
of the law against stockholders was not enacted for their 
benefit, but for the benefit of the creditors; and the latter 
are very properly left, as in other cases, to a race of diligence 
in the recovery of their claims, even though the stockholders 
may be subjected to more suits in consequence thereof. Plain- 
tiffs are not compelled to bring suit in equity. (Norris vs. 
Johnson, 34 Md., 485; Weeks vs. Love, N. Y. Ct. App., 
[April Term 1873]; Middleton Bank vs, Magill, 5 Conn., 
28; Adkins vs. Thornton, 19 Ga., 325; Bullard vs. Bell, 1 
Mason, [U. S. C. C.] 244; Ang. Am. Corp., §§ 624, 625, 
626; Allen vs. Sewall, 2 Wend., 327.) 

VI. The amendment to section 6, of article 8, of the State 
Constitution, adopted at the general election in November, 
1870, did not relieve the defendants from their liability for 
plaintiffs’ debt, contracted before the adoption of that amend- 
ment. To hold that they were so relieved, would be to de- 
cide that a law might be passed impairing the obligation of 
a contract. (Conant vs. Van Schaick, 24 Barb., 87; Haw- 
thorne vs. Calef, 2 Wall., 10; Prov. Sav. Ins. vs. Jackson 
Place Sk. & B. Rink, supra.) 

VII. All of the defendants are, and each one of them is, 
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liable for the entire debts of the company remaining unpaid 
at its dissolution, (Wagn. Stat., 293, § 22.) 


Holland, Oliver § Stringfellow, and Ben Loan, for Res- 
pondents ' 


I. Plaintiffs’ remedy against the corporation should have 
been exhausted and shown ineffectual, before proceeding 
against private stockholders, (McClaren vs. Franciscus, 43 
Mo,, 452; Wagn. Stat., 293, § 22; R. OC. 1855, p. 402, § 32.) 
For legislation of construction of § 32, of act 1855, see § 39 
of same statute page 403. The act of 1855, being revised by 
the law of 1865, is to be construed as meaning just what is 
meant in 1855. In 1858 it did not mean double liability. 

II. The creditor of a corporation which has dissolved can- 
not sue the stockholders alone. The suit must be brought 
for the benefit of all the stockholders. (Crease vs. Babcock, 
10 Met., 525; 24 Ill., 47.) The constitution does not inforce 
itself. (89 Mo., 489; 15 Peters, 469.) 

III. This action will not lie against defendants jointly. 
They are alleged to be stockholders in a defunct corporation, 
but they each own separate shares of stock, and for different 
amounts. An action at law will not lie under such circum- 
stances. Different judgments must be rendered against each. 
A joint judgment could not be rendered. 

IV. The stockholders are only liable for the unpaid balance 
due on their subscription and one hundred per cent. in addi- 
tion thereto. This an entire liability. 


Napron, Judge, delivered the opinion of the court. 


As the only question in this case arises on the sufliciency 
of the petition, it will be necessary to state it in substance. 
The action is brought by Perry & Brothers, a partnership firm 
doing business under that name, against Turner, Hays, - 
Wasson and others, alleged to be stockholders in the St. Louis 
and St. Joseph railroad company, to recover the amount of 
$22,500, alleged to be due from that company to the plaintiffs. 
It is alleged that in 1868 the company was duly organized 
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under the general law concerning private corporations, for the 
construction and operation of a certain railroad therein 
descriled ; that the capital stock of the company was divided 
into shares of $100 each; that said road was built and oper- 
ated up to the date of the dissolution of the company herein- 
after stated. 

The number of shares of stock which each defendant held 
is there stated, as also the fact that they continued to hold 
such shares up to the date of said dissolution; that none of 
the defendants had paid the debts sued for, or any part of 
them, nor have they or either of them ever paid into said 
company any amount over and above the amount of capital 
stock held by each. 

The plaintiffs then proceed to set out at large the various 
items of indebtedness of the company to them growing out of 
work and labor done and materials furnished, and certain bills 
of exchange drawn on the company and accepted by them, but 
which the plaintiffs having indorsed had ultimately to pay, 
and also sundry settlements had with the company which left 
the company in debt to them in the sum of $7,858.13, due 
on the 18th day of October, 1870; and for all these items or 
amounts, with interest, they ask judgment. The details of 
these claims are immaterial to the consideration of the ques- 
tions to be decided. The plaintiffs further state that on the 
20th of December, 1870, the company became and was wholly 
and completely insolvent and unable to pay its debts and lia- 
bilities; that on said day said company was declared bankrupt 
by a court of competent jurisdiction, and thereupon all its prop- 
erty, real, personal, etc., was assigned and transferred to an as- 
signee appointed by the said court in bankruptcy; that from 
this time the company abandoned its business, and ceased to 
operate its road and has never since re-organized, ete. Where- 
upon the plaintiffs state that by reason of the facts above 
stated said company was dissolved on the day and year last afore- 
said. Plaintiffs also state that by virtue of the statutes relative 
to corporations and by virtue of the provisions of the constitu- 
tion and laws of the State of Missouri, the defendants became 
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and are liable for the debts aforesaid; wherefore they de- 
mand judgment, that the said St. Louis and St. Joseph railroad 
company may be judicially declared and adjudged to have 
been dissolved on the 29th day of December, 1870, and that 
said defendants may be required to pay the plaintiffs the 
amounts of their several claims hereinbefore described and 
sued for, and that they may have such other and further re- 
lief, with their costs, as may be deemed just and proper. 

After answers and replications had been filed, and the case 
came up for trial, the plaintiffs offered evidence to sustain the 
various allegations of the petition, which being objected to, 
the court sustained the objection. Whereupon the plaintiffs 
tock a non-suit, with leave, ete. 

This petition is obviously framed upon a misconstruction 
of the 22d section of the first article of our law concerning 
Private Corporations. The suit is brought against several 
stockholders to recover certain debts against the company, 
on the allegation of a dissolution of the corporation. The 
22d section provides “that if any company formed under this 
act dissolve, leaving debts unpaid, suits may be brought 
against any person or persons who were stockholders at the 
time of such dissolution, without joining the company in such 
suit.” And it isassumed that this language is broad enough to 
declare that the stockholder or stockholders sued, are 
liable for the amount of the indebtedness, without regard to 
the amount of stock he holds. In other words, upon a disso- 
lution of a corporation, under the act, each stockholder is re- 
sponsible for the debts of the corporation, as in case of part- 
nership. A stockholder owning only one share, if a hundred 
dollars, is liable for a debt of the corporation which may be 
to fifty times the amount of his stock. Such a construction, 
however it might comport with the literal meaning of the terms 
of the act,would be rather startling to those who have embarked 
in such enterprises. The legislature had undoubtedly the 
power to make each stockholder responsible for all the debts 
of the company, the only limit to the power of the legislature 
under the constitution being that the responsibility should 
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not be less than a sum equivalent to the amount of stock 
owned, but might be extended to the liability assumed in 
ordinary partnerships. 

But the concluding part of this section seems to show very 
conclusively, that the legislature had no design to exact from a 
stockholder any amount over and above the amount of stock 
he held. For it provides that where such suits are brought 
against the stockholder, and a recovery is had and executions 
are satisfied, the stockholder thus sued and compelled to pay 
the judgment “may sue all who were stockholders at the 
time of the dissolution for the recovery of the portion of such 
debt for which he was liable, and the execution upon the judg- 
ment shall direct the collection to be made from property of 
each stockholder respectively: and if any number of stock- 
holders (defendants in the case) shall not have property enough 
to satisfy his or their portion of the execution, then the 
amount of deficiency shall be divided equally amongst all the 
remaining stockholders, and collections made accordingly, de- 
ducting from the amount a sum in proportion to the amount 
of stock owned by the plaintiff at the time the company dis- 
solved.” 

This section is manifestly a copy of the 32d section 
of the act of 1855 concerning Road Associations, under which 
only a single liability was attached to stockholders; and the 
legislature neglected to make the corresponding changes 
which the constitution of 1865 required. So that, under 
this 22d section as it stands copied from the law of 1855, 
the defendants are not liable at ail under the allegations of 
the petition, which concede that they had fully paid up their 
respective shares of stock; for the 39th section of this law of 
1855 declares in so many words “that a stockholder in any 
company formed under this act shall not be liable for more 
than the amount of his stock,” and the 22d section of the act 
of 1865 is a simple repetition, word for word, of the 32d see- 
tion of the act of 1855, above referred to. 

But conceding that as the Constitution did not permit the 
legislature to diminish the liability of the stockholders below 
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that of the full amount of the stock subscribed, and whatever 
portions of the stock may have been unpaid, this 22d section 
must, therefore, be construed in accordance with this consti- 
tutional provision, and will be held to refer to what is called 
the “ double liability,” secured in the constitution, it remains 
to be considered whether the allegations of a dissolution of 
the corporation made in the petition are sufficient. 

This point was sufficiently considered by this court in State 
Savings Bank vs. Kellogg (52 Mo., 583). In that case this 
court adopted the views of the New York courts in the construc- 
tion of a similar provision of their corporation law, Slee vs. 
Bloom,(19 Johns., 456,) and Briggs vs.Penniman,(8 Cow:,387,) 
and held that a formal surrender ora judgment of dissolution at 
the instance of the State, was not necessary to authorize the 
creditors to sue the stockholders under this 22d section. The 
averments in that case were that the corporation was wholly 
insolvent and bankrupt, and was totally without funds or 
means, whereby it became dissolved, by reason of a total want 
of funds or means to exercise its corporate powers. In this 
ease the allegation is that the St. Louis and St. Joseph rail- 
road company became and was wholly and completely insol- 
vent and unable to pay its debts and liabilities, and had been 
declared bankrupt in the United States District Court, and 
all its effects had been assigned and transferred to the assignee 
appointed by that court. This allegation is not so exact and 
complete as the allegations in the case of the State Savings 
Bank vs. Kellogg, but we suppose no allegations are necessary, 
except that the company was dissolved, and it is not necessary 
to state the facts upon which that allegation is based. They 
are matters of proof, and it is for the court on the trial, to de- 
clare whether a dissolution within the meaning of the aw is 
established. ‘ 

The responsibility of the stockholders is undoubtedly sec- 
ondary and contingent, and the statute only relieves the cred- 
itors from pursuing the corporation in case of its dissolution. 
What facts will constitute such a dissolution is not neeessary 
tobe averred in the pleadings. (Bank of Poughkeepsie vs. 
Ibbotson, 24 Wend., 473.) 
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It is not easy to determine what the intention of the pleader 
was in this case, whether the proceedingiwas designed as a legal 
or equitable one. The theory upon which it is based is clearly 
wrong, and treating it as an action at law to recover from 
the defendants the various items of indebtedness enumerated in 
the petition, on the grounds of the joint and several liability 
of such stockholders for the entire debts of the corporation, 
it could not be sustained. And this seems to be the main 
scope and general purpose of the petition. Of course it would 
not matter what judgment or decree was asked if the facts 
stated authorized any. 

But treating it as an action at law to recover the liability 
imposed by the constitution and the statute, it is equally de- 
fective, since there is no joint liability imposed in such cases. 
Each stockholder is responsible to creditors for the amount 
or double the amount of his stock, as the case may be, and a 
joint judgment could not be rendered. This is clearly estab- 
lished in the ease of Ibbotson, above referred to, where the 
New York statute is substantially the same as ours. Justice 
Nelson says in that case: “There can be no doubt that the 
liability of the stockholders is several and not joint. The 
measure of it may be wholly different in each case, depending 
upon the shares held. A joint suit would be impracticableas 
there could be no joint judgment. Besides the act did not 
intend that they should be sureties for each other. Each is 
severally responsible to the amount of his own stock.” 

In Norris vs. Johnson, (34 Md., 485) no different doce- 
trine is maintained, That was a suit against a single stock- 
holder, and it was held, as it was in the case of Ibbotson, that 
such an action was maintainable at law, although there were 
other creditors besides the one suing. In neither case is it 
denied that a remedy in equity -against all the stockholders 
might be pursued. 

In Massachusetts the doctrine has been, that the creditor is 
contined te his remedy in equity, as it requires the party seek- 
ing to enforce the liability to join in the suit all the parties 
in interest who are to be affected by the decree, and thereby 
avoids a multiplicity of actions and apportions among all the 
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stockholders contribution from each in proportion to his share 
of the general burden. 
3ut in New York and Maryland they allow a creditor te 

bring his action at law against any stockholder, and so in this 
State 1 suppose the double liability can be enforced against 
any stockholder by an action at law, although an equitable 
suit might be maintained against them all to contribute the 
share of each in proportion to his stock to the debts sued on. 

The case of State Savings Bank vs. Kellogg (52 Mo., 583), 
has been cited to show that a joint action at law may be main- 
tained; but an examination of that case as reported does not 
establish any such doctrine. No such question was raised, or 
discussed, or decided, nor does the statement show that any 
such question could have arisen. The suit in that case may 
have been against all the stockholders and it may have been 
an equitable. proceeding. It was certainly only to recover 
the amount due from each defendant proportioned by the 
amount of stock owned by him. Nothing more was claimed 
and no question of the misjoinder of parties defendant was made, 

If the action is to be regarded as an equitable one, then the 
question arises, whether a single creditor can select a certain 
number of stockholders from whom to exact their respective lia- 
bilities without suing forall others who may be creditors, and 
against all the stockholders who may be liable, thus appor- 
tioning the responsibilities as the law ultimately designs them 
to be. This is the mode pursued in Massachusetts (Harris vs. 
First Parish of Dorchester, 23 Pick, 112; Erickson vs. Nes- 
mith, 15 Gray, 221), and the only mode there tolerated. 
3ut our Jaw, asin New York and Maryland, allows an ae- 
tion at law against any stockholder; the stockholder thus 
compelled to pay must resort to his remedy for contribution 
against other stockholders. But such a proceeding, whether 
at law or equity, is not upon a joint liability and can only 
reach the individual liability of each stockholder, and if 
brought against more than one stockholder must necessarily 
be a proceeding in equity. 

It is intimated by the court in the case of Kritzer vs. Wood- 
son, 19 Mo., 827, that the section of our statute which ren- 




































ST. JOSEPH. 





Perry, et al. v. Turner, et al. 





ders the stockholders individually liable for the debts of the 
corporation to double the amount of their stock, is a highly 
penal provision, and is, therefore, to be strictly construed, and 
the mode of enforcing it pointed out by the statute strictly 
pursued. In the other States, this liability, whether it is such 
as arises under the 13th section or the 22d section; as they are 
in our law, seems to be regarded as arising from contract, and 
therefore protected from being impaired by subsequent legis- 
lation. (Corning vs. McCullough, 1 N. Y., 47; Norris vs. 
Wrenshall, 34 Md., 492.) And the case of Hawthorn vs. Calef, 
2 Wal., 10 proceeds on this theory. Whether these decisions 
are applicable to the facts of this case it is not necessary now 
to determine. The constitution, at the same time that this 
double liability was provided for, in a previous section of the 
same article, declares that corporations may be formed under 
general laws, but shall not be created under special acts ex- 
cept for municipal purposes, and all general laws and special 
acts passed pursuant to this section may be altered, amended 
or repealed; and the 5th section of the 4th article of the act 
concerning Laws (2 Wagn. Stat., 875) provides that “the re- 
peal of any statutory provision shall not affect any act done or 
right accrued or established in any proceeding, suit or prose- 
eution had and commenced in any civil case previous to the 
time when such repeal shall take effect; but every such act, 
right and proceeding shall remain as valid and effectual as if 
the provisions so repealed had remained in force.” 

How far the existence of these contemporaneous provisions 
of the constitution and statute would affect the liability in 
this case under the decision of Hawthorne vs. Calef, and 
other decisions of this court following that case, may be a 
question worth considering. But I will not be understood 
as expressing any opinion, either for myself or my brother 
judges, on this point. It is clear that the statutes designed to 
carry out this 6th section of the 8th article, now repealed 
since November, 1870, may limit the enforcement of such lia- 
bility as to time. 

I think the judgment must be affirmed. Judge Vories did 
not sit. The other judges concur. 
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Vatentine Hannan, Respondent, vs. Wittiam H. Saorweti 
AnD Joun W. Suorwet, Appellants. 

1. Practice, civil—Costs, taxation of —Recovery of amount below jurisdiction of 
court.—The action of a lower court in overruling a motion to tax the costs 
against the plaintiff in a case on contract, wherein plaintiffrecovered an amount 
below the jurisdiction of the court, is evidence that the court considered, that 
the plaintiff had’reasonable ground to believe at the time of the commencement 
of the suit, that he was justly entitled to recover judgment for an amount with- 
in the jurisdiction of the court. (Wagn. Stat., 343, 3 12.) 


Appeal from Ray Common Pleas. 
Doniphan, Garner & Dunn, for Appellants. 
Black §& Black, for Respondent. 


SuEerwoop, Judge, delivered the opinion of the court. 


This was a suit founded ona contract, and the balance claim- 
ed to be due was $420. The plaintiff had a verdict for $5.00, 
and the defendants thereupon moved the court to tax the 
costs against the plaintiff, on the ground that the amount of 
the recovery was below the jurisdiction of the court. This 
motion was overruled, 

Ordinarily under the provisions of the statute, if the plain- 
tiff in an action on contract recovers an amount, which, exclu- 
sive of interest, and aside from reduction by set-off, is below 
the jurisdiction of the court, the costs are to be adjudged 
against him. This is not the case however, if the court is 
of opinion from the evidence that the plaintiff,when he brought 
his suit, had reasonable ground for believing himself entitled 
to a recovery within the jurisdiction of the court. That the 
court entertained such opinion is evident from its action on 
the motion. The matter of re-taxing costs in cases of this 
sort, the law has wisely confided to the court which is con- 
versant with the cause in all its details, and is therefore cap- 
able of forming a more correct opinion on the subject than the 
appellate court. (Johnson vs. Devlin, 31 Mo., 427.) 
Judgment affirmed. 
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Tue Srare or Missouri, Defendant in Error, vs. A. M. Wurr- 
seLL, H. Wuirrneron anp Wa. Harsert Plaintiffs in 
Error. 

1, Practice, civil—Scire facias—Continuance of cause— May be set aside, when. — 
Where suit on a recognizance is continued to the next term, and defend. 
ant is informed that he may depart in conformity thereto, it is manifest 
error to set aside the continuance and try the case at the same term; and an 
answer in such case setting up the continuance and attendant circumstances 
is a good defense. 

While a court has the undoubted right to set aside an order continuing a 
cause, yet this never should be done in a manner to operate as a surprise upon 
the other party ; and never without the existence of the most urgent reasons 
for vacating such order. 


' Error to Clinton Circuit Court. 


Ingles §& Ramey, for Plaintiffs in Error. 
T. 4. Young, for Defendant in Error. 
Suerwoop, Judge, delivered the opinion of the court. 


A. M. Whitsell was indicted for selling liquor without li- 
cense, and upon being arrested, entered into recognizance 
with Whittington and Harsell as sureties for his appearance at 
the April Term, 1871. At that term on the application of Whit- 
sell, the cause was continued until the next term, and the de- 
fendant was informed by the court that he might depart in 
conformity to such continuance. At the same term however, at 
which the cause was continued and at a subsequent day there- 
of, without any notice to the defendant, and without setting 
aside the continuance granted, the cause was called for trial 
and defendant not appearing, a forfeiture was taken against 
him and his sureties, and a scire facias ordered to issue. 

At that term to which that writ was made returnable, 
judgment by default was rendered against defendants, which 
was virtually set aside by defendants being permitted to file 
an answer alleging the continuance of the cause and the at- 
tendant cireumstances as heretofore stated, as a defense to the 
allegations of the writ. 

The court, on the ground that nothing in bar of the action 


















































FEBRUARY TERM, 1874. 





Bruce, et al. v. Leary, et al. 





was alleged in the answer, treated it as a nullity, and rendered 
judgment as though no answer had been filed, and in this it 
clearly erred, as the matter set up in the answer unquestion- 
ably showed that no breach of the conditions of the recogni- 
zance had occurred. While a court has the undoubted right 
to set aside an order continuing a cause, yet this should never 
be done in a manner to operate as a surprise upon the party 
who has been permitted to depart, and never without the ex- 
istence of the most cogent reasons for vacating such order. 

Judgment reversed and cause remanded, Judge Vories did 
not sit ; the other judges concur. 





Vincent Broce anv Cortnraa Broce, Respondents, vs. Wir- 

uiaM H. Leary, ef al., Appellants. 

1. Execution sale, in session of County and not of Circuit Court void.—An execu- 
tion sale of land otherwise regular, but made during a session of the County 
Court, and not shown to be made during a term of the Circuit Court, and a 
deed made under such sale,would be absolutely void, both in direct and col- 
lateral proceeding. 


Appeal from Linn Circuit Court. 


Mullins §& Boardman, for Appellants, cited in argument 
Merchants Bank vs, Evans, 51 Mo., 335; McClurg vs. Dollar- 
hide, 51 Mo., 347. 


G. W. Easley and G. D. Burgess, for Respondents. 
Vortes, Judge, delivered the opinion of the court. 


This was an action of ejectment brought by the plaintiffs 
against the defendant in the Linn Circuit Court, to recover the 
West half of Section thirty-six, in Township fifty-eight, of 
Range 21, in Linn County, Missouri. The petition is in the 
usual form. After the service of the summons, by the permis- 
sion of the court, the children and heirs of the deceased wife 
of the defendant (who it was claimed, was the owner of 
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part of the land at her death), and who were also the children 
of the defendant, were also made parties defendant to the ac- 
tion. 

The defendants after this filed a joint answer to the plain- 
tiffs’ petition. In their answer they deny that the plaintiffs 
at the time named in their petition, or at any time, were enti- 
tled to the possession of the premises described in the petition 
or any part thereof; they deny that at any time, they, or 
either, or any of them, entered into the possession of said 
premises or any part thereof, except the east half of the 
south-west quarter of the section named in the petition; 
deny that they, or either of them have ever withheld any other 
part of said land from the plaintiff. They aver, that their 
possession of said east half of said south-west quarter of 
said section, was lawful and not in violation of the rights of 
plaintiffs ; but that said portion of said land belonged to defend- 
ants. The defendants also set up the statute of limitations 
as a defense to the plaintiffs’ action, so far as said east half of 
said quarter-section of land was concerned. There is no con- 
troversy in the case in regard to any part of the land named 
in the petition, except as to the 80 acres claimed by 
defendant; no evidence being introduced, tending to prove 
that the defendants, or any of them, had ever been in the pos- 
session of any other part of the land. The plaintiffs, on the 
trial, in order to maintain the issues on their part, introduced 
in evidence a deed executed by the United States Marshal of 
the Western District of the State of Missouri, which purported 
to convey (among other lands) the land in controversy as the 
lands of William H. Leary to William H. Brownlee. 

The deed recited that at the October term ofthe United States 
Circuit Court, within and for the District of Missouri, in the 
year 1860, William H. DeGraw recovered a judgment against 
William H. Leary and Thomas Hancock for the sum, &c. ; 
that on the 15th day of October, 1860, an exectition issued 
on said judgment, which was delivered to said marshal 
and was levied by him on the land in controversy, and that 
after said land had been advertised for 20 days as the law di- 
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rects, said marshal did on the 4th day of February, 1861, be- 
fore the door of the Court House in Linn County, offer said 
land for sale at auction to the highest bidder, while the Coun- 
ty Court of said county was in session, &c; and that, at said 
sale, said Greenlee became the purchaser of said land, &c. 
The deed proceeded to convey said land to said Greenlee in 
the ordinary form. In fact, there is no objection to the form 
of the deed, if it was lawful for the marshal to sell the land 
at a session of the County Court, in place of selling the same 
during aterm of the Circuit Court of said county. 

The defendants objected to the reading of the deed in evi- 
' dence, because it was shown on the face of the deed that the 
land described therein was not sold by the marshal while the 
Circuit Court was in session, but was sold by the marshal 
while the County Court was in session. 

This objection was overruled by the court, and said deed 
read in evidence; to which reading defendants excepted. The 
plaintiffs then read in evidence a deed from said Greenlee, 
conveying or purporting to convey the land in controversy to 
the female plaintiff who is the wife of her co-plaintiff. This 
deed is in the usual form, and said deeds constitute all of the 
evidence offered by the plaintiffs, tending to show their right 
or title to the land in controversy. — 

The defendants then offered some evidence on their part, 
which, from the view that we have taken of the case, need not 
be stated. 

At the close of the evidence, the court, at the request of the 
plaintiffs, among other instructions gave the jury the following: 

“If the jury believe from the evidence that William H. 
Leary was in possession of the E, 1-2, 8-W. 1-4, 36, 58, 21, 
on and prior to the 4th day of October, 1860, and remained 
in possession of the same till the time of the commencement 
of this suit (Aug. 30, 1869), then the deed from the U. 8S. 
Marshal to W. H. Brownlee and the deed from W. H. Brown- 
lee to Corintha Bruce conveys to Mrs. Bruce whatever inter- 
est the said W. H. Leary had in said land, and the said W. 
H. Leary cannot show an outstanding title in the other defend- 
28—vOL. Lv. 
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ants to defeat the plaintiffs recovery in this action, and the 
jury should find for plaintiffs.” 

This instruction was objected to by the defendants, but 
their objections were overruled and they excepted. There 
were other instructions given and refused by the court, but 
which cannot effect the merits of the case, and will not be 
noticed in this opinion. 

The jury found for the plaintiffs; the defendants filed their 
several motions for a new trial and in arrest of judgment, 
which being severally overruled by the court, and final judg- 
ment rendered in favor of plaintiffs for the recovery of the 
land, the defendants have appealed to this court. 

The only question which it is necessary to examine in this 
case, is as to the effect of the deed of the Marshal of the Uni- 
ted States, purporting to convey the land in controversy to 
Greenlee ; for if Greenlee received no title by virtue of said 
deed he could convey none to the plaintiffs, and if the plain- 
tiffs had no title they cannot recover. It was not necessary for 
the defendants, if the plaintiffs had no title, to show a title, 
either in themselves or in a stranger. It appears on the face of 
the deed executed by the marshal to Greenlee ; that the sale of 
the land made by the marshal was made at the Court House 
door of Linn County, during the session of the County Court, 
and the question is, did this deed have the effect to conferany 
title on Greenlee ? If not, the plaintiffs cannot recover. This 
very question was before this court in the case of Merchants’ 
Bank vs. Evans, 51 Mo., 335. In that case, after a full review 
of all the law and authorities on the subject, it was held that 
a sale of land, otherwise regular, but made during the session 
of the County Court by the marshal under an execution, and 
not shown to be during a term of the Circuit Court, and 
a deed made under such sale would be absolutely void, and 
would be held so, not only in a direct proceeding, but also in 
a collateral way. That decision disposes of this case. 

It was erroneous in the court below to admit the marshal’s 
deed in evidence, and the instruction given by the court, telling 
the jury, that the deed had the effect of conveying to Green- 
lee whatever title Leary had in the land, was also erroneons. 
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There were other questions raised by the parties in this 
case; but as the question already considered finally disposes 
of the case, it is not necessary to pass upon any other 
question. 

The judgment must be reversed and the cause remanded, 
The other judges concur. . 





fo) 


Westry Hatuisurron, Appellant, vs. Carvin T. Carrer, 
Respondent. 


1. Guardian—Defalcation by—Liable after discharge in bankruptcy for mon- 
ey paid by surety, when,—Where a guardian makes default, and his sure- 
ty is forced to pay the deficit, the principal remains liable to his surety, 
notwithstanding the discharge of the former in bankruptcy, for the full 
amount paid on his behalf. (Nat. Bkptcy. Act, 33 19, 32, 33, 35.) 

2. Surety—Money paid by, for principal—Recoverable how—Implied promise.— 
The law is well settled that where a surety pays the debt of his princi- 
pal, an implied promise on the part of the latter arises to refund the 
money, and the money may be recovered in an action at law. 


Appeal from Linn Circuit Court. 
Geo. W. Easley, for Respondent. 


I. While it has seldom been decided under the Act of 
1867, it has been repeatedly held, under the Act of 1841, 
that a discharge is a bar to any claim by a surety for mon- 
ey which he has been compelled to pay for the bankrupt, 
after his discharge, on a contract made prior to his bank- 
ruptey. (Mace vs. Wells, 7 How., 272; Crafts vs. Mott, 4 
N. Y., 603; Butcher vs. Forman, 6 Hill, 583; Morse vs. 
Hovey, 1 Sandf. Ch., 187; Fulwood vs. Bushfield, 14 Penn, 
St., 90; Cake vs. Lewis, 8 Penn. St., 493; Mullin vs. Penn. 
Township Bank, 2 Penn. St., 343; Hardy vs. Carter, 8 
Humph., 153.) There is no fiduciary relation here, between 
principal and surety. The contract of the guardian to his 
ward is, that he will discharge his duties according to law— 
the contract of the surety is—that if guardian does not do 
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so, he will pay the damages. The contract between the par- 
ties to the action, ought to determine whether they are act- 
ing in a fiduciary character or not, and this contract does 
not place the parties in any confidential relation. (Jones 
vs. Knox, 46 Ala., 53.) 

II. Nor can the doctrine of subrogation be invoked for 
the purpose of holding, that if the debt is not discharged 
as against the ward, it is not against the surety. The right 
of subrogation, is only the right to be substituted to all the 
rights of the creditor which are collateral to the main con. 
tract; that is, if the creditor has any security for his debt, 
or any preference in time or amount is given him, or he 
has a lien on any specific fund or property, or his debt is 
a bonded one, when there is a distinction between speci- 
alities and simple contracts, the surety on payment becomes 
substituted to that right. (1 Sto. Eq., §§ 4995, 499c; Pierson 
vs. Catlin, 18 Vt., 77; Allen vs. Ogden, 12 Vt., 9; Miller 
vs. Woodward, 8 Mo., 169; Crump vs. McMurtry, 8 Mo., 
408; Smith vs. Schneider, 23 Mo., 447.) 


G. D. Burgess, for Appellant. 


I. A discharge in bankruptcy does not relieve a guardian 
from his fiduciary obligations as such, and if his eurety dis- 
charges them and obtains a judgment therefor, he may levy 
upon the property of the bankrupt, acquired after his dis- 
charge. (Carlin vs. Carlin, 8 Bush., 141.) 

In the present case the surety is entitled to all the rights 
and equities of the ward of Carter, and if Carter could not 
be discharged as against his ward, he could not as against 
his surety. 


Apvams, Judge, delivered the opinion of the court. 


On the 5th day of July, 1862, Collin T. Carter was duly 
appointed guardian of the person and curator of the estate of 
William W. C. Moore, a minor, and on the same day executed 
his bond, with the plaintiff and others as his sureties. He 
- made his last annual statement or report of the estate of his 
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ward, on the 8th day of January, 1861, shortly after which 
time, he became non-resident, and was for that reason remov- 
ed from the guardianship and curatorship of said ward on 
the 7th day of January, 1867, by the Probate Court of Linn 
county, and another curator was appointed for the said minor. 
Carter never made any report of the condition of his trust, 
after the Sth day of January, 1861, and never accounted for 
the balance of $3,411.87, then shown to be in his hands be- 
longing to his ward. 

On the 26th day of January, 1867, suit was brought on 
the bond of Carter, and Halliburton was served with sum- 
mons therein, on the 6th day of February, 1867, and judg- 
ment was rendered against Halliburton and Sandusky therein, 
on the 15th day of June, 1869, which was afterwards modified 
by this court (See State, &c., ex rel. Moore by guardian vs. 
Sandusky, 46 Mo., 377); and judgment rendered against two 
of the sureties for $4000, which the said Halliburton fully dis- 
charged on the 20th day of December, 1870. 

On the 29th day of February, 1868, the defendant Carter, 
was on his own petition adjudged a bankrupt by the District 
Court of the United States, for the Western District of Mis- 
souri, and a discharge in bankruptcy was granted to him on 
the 8th day of December, 1868, The appellant now seeks in 
this action to recover from the defendant the money so paid 
by him on said judgment, and the respondent interposes his 
discharge in bankruptcy as a defense, and the only question 
presented by this record is, whether the respondent is protect- 
ed by said discharge in bankruptcy from the payment of said 
demand. This question was raised by the evidence, and in- 
structions given and refused, and was decided by the Circuit 
Court in favor of the defendant. It is manifest from this 
statement that the solation of the point in dispute, depends 
upon the proper construction to be given to the bankrupt’s 
discharge under the Act of Congress of 1867. 

Section 32 of that act declares, that the court shall grant 
him a discharge from all his debts, except as therein after- 
wards provided. This section also prescribes the form of a 
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certificate of discharge which contains the exception in this 
language, “excepting such debts, if any as are by said act ex- 
cepted from the operation of a discharge in bankruptcy.” 

By section 33 itis provided “that no debt created by fraud 
or embezzlement of the bankrupt, or by his defalcation asa 
public officer, or while acting in amy fiduciary character, shall 
be discharged under this act, but the debt may be proved, and 
the dividend thereon shall be a payment on said debt, and no 
discharge granted under this act shall release, discharge or 
affect any person liable for the same debt for or with the 
bankrupt, either as partner, joint contractor, indorser, surety 
or otherwise.” 

Section 35 provides “that a discharge duly granted under 
this act shall, with the exceptions aforesaid, release the bank- 
rupt from all debts, claims, liabilities and demands which were, 
or might have been proved against his estate in bankruptcy, 
and may be pleaded by a simple averment, that on the day of 
its date such discharge was granted to him, setting the same 
forth in Aaec verba as a full and complete bar to all suits 
brought on any- such debts, claims, liabilities or demands, and 
the certificate shall be conclusive evidence in favor of such 
bankrupt of the fact and the regularity of such discharge.” 

By section 19 of the same act it is provided that any person 
liable as surety, &c., for the bankrupt, who has paid the debt 
or any part thereof in discharge of the whole, shall be enti- 
tled to prove the debt or stand in the place of the creditor if 
he shall have proved the same, &c.; and any person so liable 
as surety, may if the creditor shall fail or-omit to prove the 
debt, prove the same either in the name of the creditor or 
otherwise as may be provided by the rules, &c. These are all 
the provisions of the bankrupt law bearing on the question 
under consideration. 

The defalcation of the defendant on his bond as guardian, be- 
yond all controversy constituted a debt which was created while 
he was acting in his fiduciary character; it was therefore ex- 
cepted from the operations of his discharge in bankruptcy, 
and continued against him after his discharge in full force, 
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and with all of its incidents as before, and the plaintiff stood 
as his surety, after the discharge, precisely as he had done be- 
fore the proceedings in bankruptcy. Their obligations to- 
wards each other and in regard to the ward remained the 
same; one was the principal, and the other the surety, for the 
same debt or defalcation. The law is well settled that where a 
surety pays the debt of a principal, an implied promise on the 
part of the latter arises to refund the money. It is considered 
as money paid and expended for the use of the principal by 
the surety, and may be recovered by him as such in an action 
at law. The point is made here, that althongh the debt or 
defalcation in favor of the ward was not discharged, yet the 
contingent liability of the principal to his surety was released 
on the ground, that such liability is not of a fiduciary charac- 
ter. The statute in my judgment will not bear this construc- 
tion. Where the principal is released from a debt by his dis- 
charge in bankruptcy, he would also be released from his 
contingent liability to his surety for the same debt ; but when 
the debt itself remains unaffected by the discharge, there can 
be no reason why the surety for the same debt should not 
ratain all his rights against the principal. (Carlin vs. Carlin, 8 
Bush., 141.) The case of Jones vs. Knox, (46 Ala., 53,) re- 
lied on by counsel for defendant, is not in conflict with the 
doctrines here contained. That case was a suit against a 
surety on a guardian’s bond, in which the court held that the 
surety does not occupy a fiduciary relation towards the ward 
of his principal, and that a discharge of the surety in bank- 
ruptey, discharges his contingent liability as surety on the 
guardian’s bond. 

Let the judgment be reversed, and the cause remanded. 


All the judges concur. 
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Srate or Missouri, Respondent, vs. Barraotomew O’ Rourke, 
Appellant. 


1. Practice, criminal- Venue, change of —Discretionary with court to grant when— 
Amended statute touching.—W here the prisoner applied for change of venue on 
the ground of prejudice in the judge and the application was made properly and 
in time, under 3 19, (p. 1097, Wagn. Stat.,) it was imperative on the court to 
grant the application. But under the act of 1873, amending 3 19 (Sess. Acts 
1873, pp. 56--7,) it was left discretionary with the court either to grant or re- 
fuse the prayer. 

Section 19, and its amendment apply equally to all petitions for change of venue 
as well when made for causes set forth in 3 15, as in subsequent ones of the 
statutes. (Wagn. Stat., p. 1097.) 


Appeal from Andrew Circuit Court. 


Harlan § Strongs, and Hedenburg, for Appellant 


1. Under a proper construction of the act of 1873 (Sess. 
Acts, 1873, p. 56), appellant was not bound to prove any- 
thing to the court below. It is sufficient if it appears by the 
record that the court is prejudiced against the defendant. It 
is unreasonable to suppose that the legislature intended to pro- 
vide that the issues should be made and tried, before and by the 
judge of the court, upon the evidence pro. and con., the issue 
being made on a charge of prejudice of the judge against a 
party whose right to life or liberty is at stake and on trial be- 
fore him. This is an issue between the judge and the appel- 
lant. Can anything be more monstrous than the proposition 
that one of the parties to this issue shall sit to try and deter- 
mine it in his own favor? 


George T. Bryan for Respondent. 


I. Section 19, of the General Statute of this State, as 
amended in 1873, requires the truth of the allegations in an 
application for a change of venue to be proved to the satis- 
faction of the court, by legal and competent evidence, and in 
this case there was no evidence given or offered by the defend- 
ant in support of the affidavit. 


James P. Thomas, for Respondent. 
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I. The statute nowhere authorizes an application by a de- 
fendant for a change of venue on the ground of the judge’s 
prejudice. Sections 19, p. 1097, and 41, p. 1100, Wagn. 
Stat., are by the statute restricted to cases arising under 
§§ 16, 17, 18 and 23 of the statute. (Porter ve. State, 5 Mo., 
538.) 

IL. If section 15, Wagn. Stat., 1097, is controlled by section 
19, then the truth of the allegation in appellant’s petition 
for a change of venue, mustbe proved to the satisfaction of 
the court by legal and competent evidence, (Sess. Acts 1873, 


p- 56.) 
Vortzs, Judge, delivered the opinion of the court. 


This was a prosecution against the defendant upon an in- 
dictment for robbery which included a charge of grand larce- 
ny. No objection was made to the sufficiency of the indict- 
ment. The indictment was found at the April Term of the 
Andrew Circuit Court, in the year 1873. At the August 
Term of said court in the year 1873, the defendant was ar- 
raigned and pleaded not guilty to the indictment. No other 
notice of the defendant or the cause appears on the record at 
said term. It appears from the docket entries and bill of ex- 
ceptions filed in the case, that at the December Term of the 
court which commenced on the second day of said month, 
the defendant again appeared in court; that on the first and 
second days of said term, said cause was informally passed on 
the docket for the reason that the defendant’s witnesses were 
not all present; that on the fourth day of eaid term the 
cause was again called for trial, and the defendant not yet 
being ready for trial, the cause was by the agreement of the 
parties, and at the request of the defendant continued until 
the second Thursday of the term, which was the eleventh day 
of December, 1873, to enable the defendant to get his witnes- 
ses and prepare for trial; that afterwards, on the 9th day of 
December, the defendant filed his motion fora change of 
venue in said canse, with the acceptance or waiver of notice 
by the prosecuting attorney indorsed thereon, which motion 
and waiver of notice are as follows: 
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“State of Missouri, Plaintiff, against Bartholomew 
O’Rourke, Defendant.” “In the Circuit Court of Andrew 
county, comes now the defendant, and moves the court to 
grant him a change of venue in this case to the Circuit Court 
of some other county and circuit ; and for reason of such pe- 
tition, this defendant avers and charges that the judge of this 
court is prejudiced against said defendant.” Witness, W. Cald- 
well, “Bartholomew O’Rourke,” [his X mark.]} 

“State of Missouri, County of Andrew.” “Bartholomew 
O’Rourke, being duly sworn on his oath states, that he is the 
defendant in the above entitled cause; that he has subscribed 
the foregoing application for a change of venue in said cause. 
And this affiant states that the allegations in said application, 
that the judge of this court is prejudiced against him are true, 
wherefore defendant asks for a change of venue as above 
prayed.” This affidavit is subscribed and sworn to in the 
usual form. There is also indorsed on the said application the 
following: “I accept notice of this application and waive, 
further notice. December 9th, 1873, G. T. Bryan, Prosecu- 
ting Attorney.” 

The application was also indorsed by the clerk of the court, 
that it was filed the 9th of December, 1873. 


It appears that without any further notice having been 
taken of the application for a change of venue, the case was 
again called for trial on the 11th day of December, (the day 
before set for the trial of the case) when the Circuit Attorney 
announced that the State was ready for trial. The attorney for 
the defendant, then called the attention of the court to the 
application before filed by the defendant, fora change of the 
venue of the cause. The bill of exceptions shows that this 
was the first notice that the court had of the existence or na- 
ture of the application, the same having been filed without call- 
ing the attention of the court to its character or object, or to the 
waiver of notice on the part of the Circuit Attorney, where- 
upon the court believing that the application was unfounded and 
vexatious overruled the same and directed the defendant to 
answer whether he was ready for trial.” The defendant refused 
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to answer and duly excepted to the action of the court in over- 
ruling his application for a change of venue. The defendant 
still objected to the court proceeding with the trial, insisting 
that it had no further jurisdiction over the matter. The court 
ordered the trial to proceed and a jury was impaneled in the 
usual way, before whom the case was tried and a verdict re- 
turned by the j jury, finding the defendant guilty of grand lar- 
ceny, and assessing his punishment to imprisonment in the 
penitentiary for the term of two years. 

The defendant filed a motion for a new trial, setting out 
the usual causes stated in such motions, as well as the rulings 
of the court excepted to. The court overruled the motion 
and rendered a final judgment on the verdict. The defendant 
excepted and appealed to this court. 

The only question presented for the consideration of this 
court or insisted on by the attorneys for the defendant, grows 
out of the action of the Circuit Court in ovérruling the de- 
fendant’s application for a change of venue. No objection 
appears to have been made or exception taken to the giving 
or refusing instructions, and the exceptions taken to the action 
of the court in excluding evidence offered on the trial, 
are not insisted on here. It is insisted by the defendant in 
this court, that his application for a change of venue was in 
strict compliance with the 19th section of the 5th article of 
the act concerning “Practice in Criminal Cases” (Wagn. Stat., 
1097), and that the court had no discretion in such cases; but 
that it was imperative on the court, when the petition or mo- 
tion was filed, setting out the fact that the judge of the court 
was prejudiced in the cause, properly verified by the affidavits 
of the defendant, to change the venue in the cause, and that 
he had no further power or jurisdiction to try the case. It is 
not controverted by the attorney for the State, that the 19th . 
section of the statute above referred to might be construed as 
is contended for by the defendant, where the application was 
made properly and in time under said section, prior to the 
passage of the amendment to said section by the Legislature 
in 1873. But it is insisted, that the act of 1873 entirely 
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changed the provisions of the 19th section, and that the ap- 
plication for a change of venue made by the defendants must 
be governed by the act of 1873; and that said application 
wholly failing to comply with the provisions of the last named 
act, was properly overruled by the court. 

In order to a full understanding of the point involved in 
the case, it will be necessary to refer to the different provisions 
of the statute on the subject. By the 15th section of thestat- 
ute first referred to (Wagn. Stat., 1097), it is provided as fol- 
lows: “Where any indictment or criminal prosecution shall be 
pending in any Circuit Court, the same shall be removed by 
the order of such court or the judge thereof to the Circuit 
Court of some county ina different circuit, in either of the fol- 
lowing cases: First, when the judge of the court in which 
said case is pending is near of kin to the defendant by blood 
or marriage; or second, when the offense charged is alleged 
to have been committed against the person or property of 
such judge, or some person near of kin to him; or third, 
when the judge is in any wise interested or prejudiced, or 
shall have been counsel in the case.” 

The 16th section provides for a change of venue when the 
inhabitants of the county where the prosecution is pending are 
prejudiced against the defendant. 

The 17th section provides for cases where the inhabitants of 
the entire circuit are prejudiced against the defendant. 

The 18th section designates the parties or persons who may 
make an application fora change of venue, in cases arising un- 
der the sixteenth and seventeenth sections. 

The 19th section is as follows: “The petition of the appli- 
cant for a change of venue, shall set forth the facts, and the 
truth of the allegations shall be supported by the affidavit of 
the defendant or some credible disinterested person ; and rea- 
sonable previous notice of such application must be given to 
the prosecuting attorney.” This last section is equally appli- 
cable to all applications for a change of venue, whether made 
for canses set forth in either the fifteenth, sixteenth or seven- 
teenth sections, and whether made by the defendant himself 
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orany of the other persons designated in the eighteenth section. . 
And if the nineteenth section had still been in force without 
amendment, I have no doubt but the application made in 
this case ought to have been sustained. The court under that 
law had no discretion in the matter when the law was com- 
plied with. The reasons given in the bill of exceptions, that 
the court had not examined the application, and that the 
waiver of notice had not been pointed out to the court could 
avail nothing. It was the duty of the court to have examined 
it, and if it had complied with the law, to make the order 
changing the venue of the cause. (Freleigh vs. The State, 8 
Mo., 606.) 

The only real question in this case, is, whether the 
act of 1873, which purports to amend section 19 above re- 
ferred to, is applicable to or governs this case. Ifit does, then 
the application for a change of venue was properly overruled. 

The act of 1873 is as follows: 

“Sxprion 1. Section Nineteen of Chapter Two Hundred and 
Twelve of the General Statutes is hereby amended so as to 
read as follows: ‘Sec. 19. The petition of the applicant for 
a change of venue, shall set forth the grounds upon which such 
change of venue may be sought, and the truth of the allegations 
thereof shall be proved to the satisfaction of the court by legal 
and competent evidence; and the prosecuting attorney may in 
sueh case, offer evidence in rebuttal of that submitted in sup- 
port of such application: Provided, however, that reasonable 
previous notice of such application shall in all cases be given 
to the prosecuting attorney.’ ” (Laws of 1873, page 56.) 

This act was approved on the 19th day of March, 1873, and 
took effect from its passage. 

It will be seen that this amended section nineteen mate- 
rially changes the manner of obtaining a change of venue in 
criminal cases. It is now required that the truth of the alle- 
gations set forth in the application, as the grounds upon which 
the change of venue is sought, shall be proved to the satisfac- 
tion of the court by legal and competent evidence. This cer- 
tainly has the effect to submit that which was imperative on 
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the court before the amendment to the discretion of the court, 
so that under thisamended section, the question as to whether 
the*motion for the change of venue shall be allowed or refused 
is now submitted under the evidence to the sound discretion 
of the court. If the judge’s mind is satisfied from the evi- 
dence, that the facts relied on are true, he should change the 
venue; otherwise not. . 

There seems to have been no evidence offered to sustain the 
petition in this case, but the defendant wholly relied on the 
fact that the application was verified by his affidavit, as was 
required by section nineteen before it was amended in 1873 
We think that the act of 1873 governs the case, and whether 
its requirements be reasonable or unreasonable,{it must have 
the effect to submit the whole question to the discretion of 
the court, and as no evidence was offered to sustain the appli- 
cation, we cannot say that the discretion of the court was im- 
properly exercised. 

The judgment will be affirmed. The other judges con- 
cur. 
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Avexanper Bowzina, et al., Respondents, vs. Jonn P. Hax 


anp Henry Krva, Appellants. 


1. Practice, civil—Filing of contracts signed by both parties not required 
when—Const. Stat.—The statute which provides for the filing of the con- 
tract sued on with the petition (Wagn. Stat., 1022, 3 51), has no application 
to a contract signed by both parties. (Campbell vs. Wolf, 83 Mo., 459.) 

2. Contract—Suit upon—Proof of subscribing witness.—Under the present law 
permitting parties to testify, it is unnecessary, where suit is brought on a 
contract, to call a subscribing witness to prove the instrument. This proof 
may be made by the party himself. 

8. Practice, civil—Instruction—Error—Surplusage, ete—Where the objection- 
able part of an instruction is merely superfluous, and calculated to mislead 
no one, the granting of it is no ground for reversal. 

4. Practice, civil—Instruction—Question of fact for jury.—The giving of an 
instruction which calls upon the court to pass upon a question of fact, is 
manifest error. 


“ppeal from Buchanan Circuit Court, 
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The third instruction given on behalf of plaintiff was as 
follows: “If the jury believe from the evidence, that defend- 
ants owe plaintiffs for corn, or cash paid for freight on cars, 
or .pigs feet, or shrinkage on hugs, they will allow on said 
third count of plaintiffs’ petition such amount therefor, as the 
evidence satisfies them that the plaintiffs are entitled to.” 

The third instruction asked by defendant, and refused 
by the court, was as follows: ‘There is no legal evidence be- 
fore the jury, that said paper was executed by said parties.” 


Ben Loan, for Appellants. 


I. The statute which directs the filing of the contract, is 
peremptory. (Wagn. Stat., 1022, $51; Jd., 1046, $45.) 

Il. The court erred in admitting the evidence of one of 
the plaintiffs, to prove the execution of the instrument sued 
on; it appearing on the face of the paper, that it was attest- 
ed by a subscribing witness. (2 Phil. Ev. [6 Am. Ed.], 201-2; 
1 Greenl. Ev. [9 Ed.], 754, 756, n.5; Neal vs. McKinstry, 7 
Mo., 128.) 

III. The first instruction for plaintiffs, tells the jury to find 
for plaintiffs, if they find “that plaintiffs complied with all 
of said terms of said contract,” without instructing them as 
to what acts would constitute a performance of said contract 
on the part of the plaintiffs. This was error. 


4. H. Vories, for Respondents. 


I. The old rule requiring the subscribing witness to a con- 
tract to be produced, resulted from the fact that parties were 
not admitted as witnesses. But now parties to the contract 
being witnesses, the reason for the law has ceased. 


Napron, J udge, delivered the opinion of the court. 


The only questions of law in this case, arise on the failure 
of the plaintiffs to file the original contract on which the suit 
was brought with the petition, and on the proof of the con- 
tract when the trial was had. There are other questions 
arising on the instructions which however chiefly bring up 
the same question. 




















ST. JOSEPH. 





Bowling, et al. v. Hax, et al. 





This action was upon a contract executed or alleged to be 
executed, by both plaintiffs and defendants. The petition ex- 
cuses the failure to file the original contract, on the ground, 
that it was not in possession of the plaintiffs, but a copy of 
it is filed. The contract, it seems, was deposited with a third 
person. Sec. 51, of our Practice Act (Wagn. Stat., 1022), pro- 
vides, that, when any petition or other pleading, shall be found- 
ed upon any instrument of writing charged to have been ex- 
ecuted by the other party, or his testator or intestate, or other 
person represented by such party, and not therein alleged to 
be lost or destroyed, the same shal] be filed with such peti- 
tion or other pleading. The provision of our statute which 
provides for the filing of the contract sued on, with the peti- 
tion, applies only to such obligations as are executed only by 
the party sued, in which cases either the obligation sued on 
must be filed, or there must be an allegation of loss or destruc- 
tion of the instrament. In the present case the contract is 
signed by both parties, plaintiffs and defendants, and is de- 
posited with a third person for safe keeping. The statute 
does not apply to such a case, and so it was held in Campbell 
vs. Wolf, (33 Mo., 459). 

The principal objection in this case is to the proof of the 
contract, when it was offered in evidence. The custodian of the 
contract produced, stated that it had been handed to him as the 
contract by the parties to it, and one of the plaintiffs was called 
to prove itsexecution. It was objected, that as there was asub- 
scribing witness, it was necessary to call him or give some ex- 
cuse for his absence,and that secondary evidenée could not be al- 
lowed to prove the execution of the contract. This was for- 
merly unquestionably the law; but since parties have been 
made competent witnessés it is hard to see how it could be 
necessary to call a subscribing witness. No subscribing witness 
could know better than the parties themselves, as to the exe- 
cution of the contract. The object of requiring a subscribing 
witness, was to secure the best evidence that was attainable’; 
but the parties to the contract are surely as competent to state 
the facts, as any subscribing witness. The rule wagestablish- 
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ed when parties were not competent witnesses. Even under 
this rule the acknowledgment or admission of the parties .to 
the execution of instruments not under seal was held suffi- 
cient. (Hall vs. Phelps, 2 Johns. Ch., 451; Henry vs. Bishop, 
2 Wend., 575.) 

The court gave seven instructions for the plaintiffs, and 
eight for the defendants, out of the eleven asked. No objections 
were made to any of the instructions for plaintiffs, except the 
first and third, and the only objection to the first instruction 
is, that it left to the jury a question of law. That instruction 
was as follows: “If the jury believe from the evidence, that 
plaintiffs and defendants, entered into the contract set out in 
said petition, and that plaintiffs under said contract, furnish- 
ed defendants with 2816 hogs, or any other number of hogs, 
for slaughtering under said contract, and that defendants re- 
leased plaintiffs from furnishing any more hogs than said 
number of 2816, and that plaintiffs complied with all of the 
said terms of said contract, etc.” It is this last clause that is 
objected to, and it is unnecessary to recite the remainder of 
the instruction. An examination of the contract sued on, ‘will 
show that really the plaintiffs had nothing more to do than 
to furnish a certain number of hogs, and the exact number re- 
quired not having been furnished, the instruction required the 

jury to be satisfied that in this respect, the defendants had 
waived or dispensed with this part of plaintiffs’ obligation. 
The objectionable part of the instruction was merely super- 
fluous, a mere generality frequently used in.such instructions, 
out of abundant caution, and calculated to mislead no one. 

The contract sued on, is as follows: “This agreement is 
made between Hax & Krug, of St. Joseph, and A. Bowling 
and E. Holman, of Hannibal, Missouri, for the purposes and 
conditions as herein set forth, to-wit: Messrs. Hax & Krug, 
agree to slaughter. and pack, three thousand hogs, and two 
thousand more on the same terms, should Messrs. Holman & 
Bowling, furnish the extra two thousand hogs. The killing 
and putting on the slides to be done for the offal resulting 
therefrom. For cutting, curing and rendering lard, twenty 
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cents per hundred pounds, hook or slide weights; and for 
rendering heads separate, one cent per pound. All offals re- 
sulting from the cutting of the hogs, shall be sold free of 
charge, and proceeds to be credited to Messrs. Bowling & 
H., or should they wish to do the selling, they have the same 
privilege. For making sugar cured hams, one cent per pound, 
and all the meat to be in such style as Messrs. B. & H., may 
order. Cooperage and salt, and other materials needed, to 
be furnished at actual cost, and smoking to be done at 20c 
per 100,” &c. &c., signed by Bowling & Holman, and Hax 
& Krug. 

It is apparent that the plaintiffs had nothing to do under 
this contract but to furnish the hogs, and the whole contro- 
versy had regard only to alleged delinquencies of the defend- 
ants, and there was no dispute as to any failure on the part 
of plaintiffs. No such failure was alleged or set up in the de- 
fense, nor was any evidence offered to show any such. Hence 
the clause of the instruction mentioned, was merely a harm- 
less superfluity. 

The only objection to the third instruction of the plaintiffs 
is, that there was no evidence to support it. If so, it could 
have done no harm, and at all events the jury was qualified 
to pass upon this. 

Of the three instructions refused, when asked by defend- 
ants, the first two, merely raise the same questions already de- 
cided by the court in regard to the admissibility of the con- 
tract in evidence. The third one, refused, (No. 9, in the list,) 
was clearly wrong, and properly refused, us it called on the 
court to decide.on a fact, which it was the province of the 
jury to determine. 

The questions really controverted in this case were purely 
questions of fact, growing out of the details of the settle- 
ment between the parties to this contract. No evidence was 
objected to on either side, and all the matters were sub- 
mitted to the jury under very full instractions on both 
sides, of which there is no complaint except as above noticed. 
The judgment is affirmed. The other judges concur. 
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Wuuum S. Leaon, Appellant, vs. Groner Kornta, Res- 
pondent. 


1. Sheriff?s sale—Bid—Deed—Title passes, when.—Until the money is paid and 
the deed executed, the bidder ata sheriff's sale acquires no title. 

2. Sheriff's deed, relates back, when—A sheriff’s deed, as to defendant in execu- 
tion and his privies, and as to strangers purchasing with notice, relates back 
to the date of the sale, and vests the title in the execution purchaser from that 
time. 

8. Landlord and tenant—Attornment, void when.—The attornment of a tenant 
to a stranger except in the cases mentioned in the statute, is void. (See Wagn. 
Stat., 880, 3 15.) 


Appeal from Buchanan County Circuit Court. 
Chandler & Sherman, for Appellant. 


The sheriffs deed relates back to the date of sale. (Win- 
ston vs. Affalter, 49 Mo., 263.) 

After the sheriff's deed to appellant, the latter exhibited 
his deed to respondent and demanded rent, as he had a right 
to do, having succeeded to Saltzman’s estate. (Wagn. Stat., 
883, §38; Walker vs. Harper, 33 Mo., 592.) 

The attornment of Koenig to Pinger was void. (Wagn. 
Stat., 880, § 15; Schultz vs. Arnot, 33 Mo., 172; Rutherford 
vs. Ullman, 42 Mo., 216.) 


Allen H. Vories with Thomas §& Ramey, for Respond- 
ent. : 


Waener, Judge, delivered the opinion of the court. 


This was a proceeding originally instituted before a justice 
of the peace under the Landlord and Tenant Act, to recover 
one month’s rent, claimed to be due, and also possession of the 
premises. . 

By the record it is shown, that the premises in question 
were originally owned by one Augustus Saltzman, and that on 
the 29th day of June, 1870, a judgment was rendered against 
him for the sum of two thousand dollars. Execution was is- 
sued on this judgment, and the property was sold on the 24th 
day of September, 1870, and was bid off at the sheriff's sale 
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by one Maria Saltzman at the sum of twenty-one hundred 
dollars. Maria Saltzman failed to pay the amount bid by her, 
and on September 11th, 1871, she gave an order in writing to 
the sheriff, to make the deed to the plaintiff, and thereupon 
the plaintiff paid the amount of the purchase money and the 
sheriff executed to him a deed dated September 14th, 1871. 

On December 24th, 1870, after the rendition of the judg- 
ment and the sale thereunder had taken place, Augustus 
Saltzman, Maria Saltzman and Conrad Saltzman, her husband, 
conveyed the premises to John Pinger, in trust for the use 
and benefit of Henrietta Saltzman ; and on the 3rd of Febru- 
ary, 1871, Pinger, the trustee, the said Henrietta joining with 
him, leased the premises to the defendant for the term of one 
year, with the privilege of continuing the same for the term 
of two years. There was also evidence tending to prove, that 
Augustus Saltzman rented the property to the defendant on 
the 3d day of January, 1871, at the annual sum of five hun- 
dred dollars, the rent to be paid monthly ; that three months’ 
rent had been paid to said Saltzman, and that the latter never 
consented that the rent should be paid to any other person; 
and that the plaintiff, after he received his deed, exhibited the 
same to the defendant and demanded the month’s rent which 
was due, and that payment was refused. Upon this evidence 
- the court instructed the jury, that the plaintiff could not re- 
cover, and in accordance with the rulings of the court, the 
jury returned a verdict for the defendant. 

The statute provides, that any person purchasing lands and 
tenements, occupied by any tenant or lessee or sub-lessee at the 
time of such purchase who shall at any time thereafter fail to 
pay rent to such purchaser, upon such failure the per- 
son purchasing such property shall have the right to com- 
mence proceedings before a justice of the peace to recover 
possession. But before such proceedings are commenced, the 
plaintiff or his agent must make a demand of rent, as provided 
for, and at the time of making the demand, must exhibit to 
the tenant or person in possession of the premises, the 
deed under which he claims title, and if then payment is refused, 
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the owner may commence his action as aforesaid. (2 Wagn. 
Stat., 883, 884, §§ 38, 39.) 

If then, at the time the deed to the plaintiff became opera- 
tive and effective to pass the title to him, the defendant was 
Saltzman’s tenant, the action was well brought. 

The deed made to Pinger on the 24th day of December, 
1870, by Augustus Saltzman and Maria Saltzman and her 
husband, transferred no title except what Augustus Saltzman 
possessed. Maria Saltzman had no title; she acquired none 
under the sale, and therefore could convey none. She.bid in 
the property, but she paid nothing therefor, and, as 4 {conse- 
quence no title vested in her. A title to land purchased at a 
sheriff’s sale can only pass by the purchaser’s obtaining a deed. 
Until the money is paid and the deed is executed the bidder 
gets nothing. The first time that any title passed was on Sep- 
tember 14th, 1871, when the plaintiff paid the amount of the 
bid, and the sheriff executed to him a conveyance. 

The only question then important to be considered, is when 
the deed took effect,and whether it related back to the day of the 
sale. The doctrine of relation is a fiction of law adopted by the 
courts for the purposes of justice, and it has been often held in 
this court, that a sheriffs deed relates back to the sale as to the 
defendant in the execution and his privies, and as to strangers 
purchasing with notice, and vests the title in the execution 
purchaser from the time. Whatever title Pinger took was 
derived directly from Augustus Saltzman, and therefore held 
in privity in estate with him, and so far as he was concerned 
the sheriff's deed would relate back. Again, Saltzman, the exe- 
cution debtor, had previously rented the property for a year to 
the defendant, and under that renting he had gone into pos- 
session and there was evidence tending to show that Saltz- 
man had never consented to defendant’s attorning to any other 
party. If that were so, the recognition of any other land- 
lord under the subsequent lease was void. 

Wherefore the judgment should be affirmed. The weed 
judges concur. Judge Vories did not sit. 
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Joun Lex, Respondent, vs. Horace L. Duntapr, Appellant. 


1. Practice, civil—Instructions—Promissory notes—Jeofails, statute of, ete.— 
An instruction, which leaves it for the jury to determine the question whether 
the instrament sued on was a promissory note, is bad ; buj where that ques- 
tion is wholly immaterial to the issue and is purely technical, Ae/d, that under 
the statute of jeofails (Wagn. Stat., 1036, 319) such error would not author- 
ize a reversal of the cause. (See also Wagn. Stat., 1067, 333; 1034, 35; 
1037, 2 20.) ie: 


Appeal from Linn Common Pleas. 
C. D. Pratt, for Appellant. 
S. P. Huston, for Reependond. 
Saerwoop, Judge, delivered the opinion of the court. 


Action in the Linn County Court of Common Pleas on an 
instrument in this form : 


($55.00.) Brazos Santiago, Texas, Nov. 16th, 1864. 

On hand in trust for Private, John Lee, fifty-five dollars. 
Horace L. Duntar, 

Capt. 62d U.S. C. Inf., Com’d’g Co. C. 


This was declared on as a promissory note. Defendant 
admitted in his answer that he executed the paper sued on, 
but denied that it was a promissory note, or that it was under- 
stood to be such at the time of its execution. He also pleaded 
payment, release, &c., and at the trial which occurred several 
terms after suit brought, objected to the instrument sued on 
being read in evidence, on the ground that it was not a prom- 
issory note. This objection was overruled and the paper read. 
The evidence was conflicting as to the payment, release, &c., 
set up in the answer; but the instructions on this point, given 
as well at the request of the defendant as for the plaintiff, were 
unexceptionable. By another instruction however, it was in 
effect left to the jury to say whether the instrument filed with 
the petition was a promissory note. This onght not to have 
been done; but we will not, while our statute of jeofails re- 
mains in force, reverse a judgment on a purely technical 
ground like this. Whether the instrument was or was 
nota promissory note it is wholly immaterial to inquire. 
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It is sufficient to observe, that this trial has not resulted in 
any error “materially affecting the merits of the action.” (See 
§ 33, 2 Wagn. Stat., 1067; Id., $5, 1034; Jd., §19, 1036; 
Id., § 20, 1037.) ° 

Judgment affirmed ; all concur. 





° 


James Brount, Appellant, vs. Narnanret Zink, Respondent. 


1. Practice, civil—Appeal—Record—Motions.—Motions in arrest and for a new 
trial constitute no part of the record, unless they are incorporated in the bill 
of exceptions. 


“Appeal from Andrew Circuit Court. 
Heren § Rea, for Appellant. 
Strongs and Bennett Pike, for Respondent. 
Sxrrwoop, Judge, delivered the opinion of the court 


Action for recovery of specific personal property. It is 
impossible to notice the various errors assigned in this case, 
as it does not appear from the record that the attention of the 
court below was called to them by a motion for new trial. 
It is true, that motions for new trial and in arrest have been 
copied into the transcript by the clerk, but such motions form 
no part of the record, unless made so by being incorporated in 
the bill of exceptions. (See 1 Mo., 262; 10 Mo., 457; 11 
Mo., 214; 15 Mo., 208; 21 Mo., 112; 22 Mo., 386; 25 Mo., 
565; 36 Mo., 400; 87 Mo., 31; 51 Mo., 115; 52 Mo., 118.) 
Judgment affirmed. All the judges concur. 
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Tuomas R. Surrn, Respondent, vs. Tux Crry or Sr. Joszrn, 
Appellant. 


1. Damages for injury to married woman—Separate action for, will lie.by both 
wife and husband.—For injuries received by a married woman, two actions for 
damages will lie, one by the wife and solely for damages resulting to herself, 
in Which the husband is made a nominal co-plaintiff under the requirements of 
the statute; another by the husband alone for expenses and loss of her servi- 
ces incurred by him in consequence of the injury, and also in aggravated 
cases for compensation for his own services in waiting upon his wife during 
her illness. 


Appeal from Buchanan Circuit Court. 
Chandler §& Sherman, for Appellant. 


I. Compensation for plaintiff's services in waiting upon his 
wife should have been claimed in the first suit. Plaintiff can- 
not split his cause of action. 

II. The law gives no such damages. 

III. The petition makes no claim therefor. (Sedg. Meas, 
Dam., 682, n. 1; 52 Me., 378; 2 Greenl., 284; 25 Ill., 86.) 


Vineyard §& Loan, for Respondent. 


I. The damages in the two cases are entirely different. In 
the former, the damages were incurred only by Mrs. Smith, 
in the latter they were suffered by the husband. (Rogers vs. 
Smith, 17 Ind., 323; Berger vs. Jacobs, 21 Mich. 215; 
Kavanangh vs. Janesville, 24 Wis., 618; Hooper vs. Hask- 
ell, 56 Me., 251; McKinney vs. Western Stage Co., 4 Iowa, 
420; Fuller vs. Naugatuck R. R. Co., 21 Conn., 557; Lewis 
vs. Babcock, 18 Johns., 443 ; Long vs. Morrison, 14 Ind., 5955 
Robalina vs. Armstrong, 15 Barb., 247.) 


Waener, Judge, delivered the opinion of the court. 


This was an action instituted by the plaintiff to recover 
damages for the loss of the services of his wife, and necessary 
expenses of medicine, doctor’s bills and nurse hire paid 
out by him, in consequence of an injury to her‘which is alleg- 
ed to have been occasioned by the negligence of the defend- 
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ant. The charge is, that the injury to the plaintiff's wife was 
the result of her falling down an enbankment in one of the 
strgets of the defendant, which was negligently left in an ex- 
posed and dangerous condition. One branch of this case has 
previously been in this court. (Smith vs. City of St. Joseph, 
45 Mo., 449.) There the proceeding was in favor of the wife 
as the meritorious cause of action, the husband being joined 
with her under the requirements of the statute, to recover 
damages for the personal injuries and physical suffering that 
she sustained. But the petition was founded upon the same 
accident, and the same questions in regard to defendant’s lia- 
bility and negligence arose in that case that arise here. 

The rules of law then laid down, were strictly conformed 
to and pursued in the trial of this case, on the questions of de- 
fendant’s liability and negligence, and therefore it is unneces- 
’ gary to review them at the present time. 

There is one point of objection raised to the sufficiency of the 
petition, on the ground that it is not alleged that the city had 
graded or improved the street where the injury occurred, but 
this objection is not maintainable The petition is not drawn 
very precisely or accurately, but it contains an allegation that 
before the accident happened, the defendant had certain hands 
and workmen engaged and employed in grading the street, and 
that they graded it in snch a manner as to leave a perpendicular 
embankment which was the occasion of the injury. This 
averment, though vexatiously inartificial, stated essentially the 
fact that the defendant had commenced and been engaged in 
grading the street, and left no doubt as to what the pleader 
intended. 

The main questions, however, relied on for a reversal 
of this judgment, are, that the former judgment was a bar to 
the maintenance of this action, and that the court erred 
in its instruction in reference to damages. The judgment 
rendered in favor of plaintiff and wife in the former suit was 
solely for the damages resulting to the wife in consequence of 
the injuries received by her. She was the meritorious cause of 
the action, and the husband was merely joined under the pro- 














ST. JOSEPH. 


Smith v. The City of St. Joseph. 








visions of the statute to enable her to sue. But the damages 
there were strictly confined to her personal injuries, and the 
expenses incurred by the husband, and loss of service which 
constitute the foundation of this action were not in that case. 
In some of the New England States, under the provisions of 
statutes regulating the subject, it is held that but one action 
can be maintained. Those statutes permit all the damages in- 
cident to and growing out of the injury to be recovered in the 
same suit. They provide for but one action. But in the oth- 
er States, where no such statutory regulations exist, a contrary 
doctrine isheld. Inthe case of McKinney vs, Western Stage 
Co., (4 Iowa, 420,) the court says “we suppose that at common 
law the rule is well settled, that for an injury to the person 
of the wife during coverture, by battery, or to her character by 
slander or any such injury, the wife must join with the hus- 
band in the suit. When, however, the injury is such that the 
husband receives a separate loss or damage, as, if in conse- 
quence of the battery, he has been deprived of her society, or 
has been put to expense, he may bring a separate action in his 
own name. Barnes vs. Hurd, 11 Mass., 59; Lewis vs. Bab- 
cock, 18 Johns., 443; 2 Saund. PL & Ev., 568; and this rule 
we do not understand to be changed by the code.” 

The Indiana Court holds, also, that the established doctrine 
is, that for a tort committed upon a wife, two actions will lie, 
one by the husband alone for the loss of service, expenses, &c., 
and the other by the husband and wife for the injury to the 
person. (Rogers vs. Smith, 17 Ind., 323; Long vs. Morrison, 
14 Ind., 595; Ohio & M. R. R. Co. vs. Tindall, 13 Ind., 366 ; 
Boyd vs. Blaidell, 15 Ind., 73.) 

In the case of Fuller vs. Naugatuck R. R. Co., (21 Conn., 557,) 
it was said that it was clear that the plaintiffs could not recover 
for the wife’s personal injury and aleo for the expenses of her 
cure in the same action. On the former ground of damages, the 
husband would have no interest, while the latter would accrue 
to him alone, and so the two claims would be incompatible with 
each other. The same principle has been often adjudged in 
different cases apd laid down in elementary treatises. (Reeves 
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Dam. Rel., 291; Whitney vs. Hitchcock, 4 Denio, 461; 
Cowden vs. Wright, 24 Wend., 429; Bartley vs. Ritchtmeyer, 
4N. Y.,38; Klingman vs. Holmes, 54 Mo., 804.) 

We think there can be no doubt respecting the maintenance 
of the action, and that there is no bar in consequence of the pre- 
vious recovery. On the question of damages the court instructed 
the jury, that if they found for the plaintiff they should assess 
his damages atsuch sum, as was shown by the evidence would 
compensate him for the expenses he had necessarily incurred, 
in nursing and taking care of his wife for the time she was dis- > 
eased and disabled on account of the injury she had sustained ? 
in falling over the embankment, including compensation for 4, 
his services in waiting upon her, doctor’s bills, and costs of 
medicines and also for the loss of her services directly resulting 
from the injury. The only serious objection made to this instrue- 
tion is, that it allows the plaintiff to recover compensation for 
his services in waiting upon his wife during her illness. Under 
all the circumstances surrounding this case, I think the instrue- 
tion was right. The evidence shows that the wife’s thigh bone 
was broken by the fall; that for two months she was so utterly 
helpless that her husband had to be constantly at her bed- 
side and assist her even to move. During all this time he did 
not take off his clothes, as his attentions»were required to be 
unceasing and unremitting. The husband then had to neglect 
all his business to perform this painful duty, and if he had 
not done it in person, he would have been under the necessi- 
ty of hiring some one to do it in his stead. In this aspect of 
the case therefore, I think the instruction was justified. 

There is no reason for interference on the ground that the 
damages were excessive. The verdict was for $3500, and the 
wife was confined to her bed for a year before she could even 
get around the room on crutches ; she was constantly using 
medicine all that time, and under the attendance of physi- 
cians, and extra servants had to be employed. Before the ac- 
cident, she was a healthy young woman abont thirty-one years 
old and a good housekeeper, and superintended the domestic 
affairs of the family, and did all the sewing for them. She had 
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a family of six small children, and they and her husband have 
lost the benefit of her services. Seven years had elapsed 
from the occurrence of the injury up to the time of the trial, 
and the husband for that length of time had been deprived of 
her services, and will be as long as she lives, for it is eonced- 
ed that the accident has rendered her a cripple for life. Tak- 
ing all these things together, and the estimate placed upon 
the loss of services by the witnesses, and the actual expenses 
laid out and incurred by the plaintiff, we are not prepared to 
say that the jury placed the compensation too high. 

Wherefore it follows that the judgment must be affirmed. 
All the judges concur. 
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Tae Stare or Missourt, Respondent, vs. Henry Evans, 
Appellant. 


1. Practice, criminal-Jurors, competency of.-The examination of jurorsin a certain 
cause showed that they had not formed or expressed an opinion concerning 
any material fact in controversy, which would influence their judgment, and 
were not related to the party. Held to be competent. 

2. Practice, criminal—Hvidence—Who the perpetrator—Admissions of third 
parties.—In a criminal case, the defendant cannot introduce the admissions of 
a third party tending to show that such party, and not the defendant, com- 
mitted the crime charged. 

8. Practice, criminal—Reasonable doubt, what is.—A “ reasonable doubt” of de 
fendant’s guilt, such as will justify an acquittal, must be a substantial doubt of 
guilt and not a mere possibility of innocence. 


Appeal from Buchanan Circuit Court. 
Musterson, Thomas §& Tyler, for Appellant. 


The admissions of Conner were admissible in evidence as 
part of the res gesta. 


H. Clay Ewing, Atty Gen’l, for Respondent. 


Waener, Judge, delivered the opinion of the court. 


The defendant was indicted for and convicted of arson in 
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the second degree (1 Wagn. Stat., 453, $3), in setting fire to 
and burning the office of John O. Bender, which was situated 
adjoining to the inhabited dwelling house of John A. Lewis. 

The indictment is not liable to any valid objection. The 
offense set out is charged in the language of the statute, and 
that is sufficient. 

When the jury was being impaneled, the defendant pro- 
posed asking the following question of the jurors: “Has any 
one of you ever had his house burnt, or attempted to be burnt 
by an incendiary? If so, would that fact tend to prejudice 
you against the defendant in making up your verdict herein ?” 

The court refused to allow this question to be put to the 
jurors, and the defendant excepted. There can be no ques- 
tion as to the correctness of the decision. If they had not 
formed or expressed an opinion concerning any material fact 
in controversy, which would influence their judgment, and 
they were not related to the party, then they were unexcep- 
tionable and competent to serve upon the jury. An attempt 
was made by the defendant to introduce the admissions of 
a third party, tending to show that it was that party that com- 
mitted the crime and not the defendant. This evidence the 
court ruled out, and it was clearly right in doing so. The evi- 
dence was mere hearsay, and under no circumstances was it 
admissible. 

The only objection to the instructions is in the manner of 
the court’s defining what constituted a reasonable doubt. The 
defendant asked a declaration that, if from all the evidence in 
the case the jury have a reasonable doubt of defendant’s 
guilt, they will acquit him. This declaration the court refused ; 
but gave an instruction telling the jury, that, if from all the evi- 
dence in the case they have a reasonable doubt of defendant’s 
guilt, they will acquit. But such a doubt, to authorize an 
acquittal, must be a real and substantial doubt of defendant’s 
guilt, and not a mere possibility of his innocence. This in- 
struction given by the court has been so often approved in the 
practice of this State, and its correctness is so thoroughly es- 
tablished, that it would be idle to cite authorities in its sup- 


port. 
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There is nothing in this case. The rulings of the court below 
were correct throughout, the jury found the defendant guilty 
upon sufficient evidence, and the judgment must be affirmed. 

The other judges concur. 





9° 


Z. G. Jones, Defendant in Error, vs. Berwarp Hannovay, 
Plaintiff in Error. 


1. Lands—Surface-water—Drainage— Water-courses,—A proprietor of land may 
drain surface-water from his land in such way as may suit him, provided he does 
so in an usual and careful manner, without being responsible to others; but 
such water, after emptying into a stream, ceases to be surface-water and 
becomes a part of the stream. 

2. Damages—Instructions—Benefits—Injury, nominal.—A plaintiff is entitled 
to damages when defendant has caused water to overflow plaintiffs land ; but 
if no pecuniary damages are proved, such damages are only nominal; and the 
court is not required to instruct that the defendant is entitled to a verdict, pro- 
vided the benefits aceruing to the plaintiff from defendant’s acts have been 
greater than the injuries arising therefrom. 


Error to Carroll Circutt Court. 
Ray & Ray, for Plaintiff in Error. 


I. Defendant had the right to drain the surface-water from 
his own land by ditches and embankments thereon, and if 
said ditching and embankments were done on his own lands 
with reasonable care and skill, and plaintiff is incidentally in- 
convenienced or injured thereby, he is without remedy. The 
case is one of “damnum absque injuria.” (Swett vs. Cutts, 
Amer. L. Reg. [Jan. 1872], 11, and cases cited; Wafiler 
vs. N. Y. Central R. R., 58 Barb., 413; Goodale vs. Tuttle, 
29 N. Y., 459; Curtis vs, Eastern R. R., 14 Allen, 55; 
Bowlsby vs. Speer, 2 Vroom, 351; Miller vs. Laubach, 47 
Penn. St., 154; Buller vs. Peck, 16 Ohio, 334; Wheeler vs. 
City of Worcester, 10 Allen, 591; Basset vs, Salisbury Manuf. 
Co., 3 Amer. L. Reg. [N. 8.], 223; Chatfield vs. Thilson, 28 
Vt., 49.) - 
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L. H. Waters, for Defendant in Error. 


I. The owner of the higher ground can do nothing to ag- 
gravate the servitude of the lower. An action will lie when 
the natural servitude is made more burdensome. (Martin 
vs. Jelt, 22 La., 501; Martin vs. Riddle, 26 Penn., 418; 
Kauffman vs. Guisemer, 26 Penn., 407.) 

II. The ditch of defendant altered the natural drainage so 
as to throw upon plaintiff’s land water that he had not receiv- 
ed before. (Bentz vs. Armstrong, 8 Watts. & S., 40; Miller 
vs. Laubach, 47 Penn. St., 154; Bellows vs. Sackett, 15 Barb., 
96.) 

III. If the ditch in question increased the quantity of wa- 
ter upon plaintiffs land, or, without increasing the quantity, 
threw it upon his land in a different manner from what the 
same would naturally have flowed, then the defendant is lia- 
ble. (Livingston vs. McDonald, 21 Iowa, 160; Butler vs. 
Peck, 16 Ohio St., 334; Ang. Wat., 108.) 

IV. The defendant’s Tiability was fixed by his interference 
with the natural drainage. (Sedg. Meas. Dam., 157.) No in- 
fringement of the rights of another can be justified on the 
ground that the act is a benefit to the owner. (Tillotson vs, 
Smith, 32 N. H., 20; Jewett vs. Whitney, 43 Me., 242 
Ang. Waterc., § 433.) 

V. Even a supposed benefit cannot be forced upon another 
against his will. (Webb vs. Portland Manuf. Oo., 3 Sumn., 
202.) 


Vortes, Judge, delivered the opinion of the court. 


This action was brought to recover from the defendant 
damages for the unlawful diversion of the water of a water- 
course from its natural channel, and turning the waters there- 
of on the plaintiff's lands, by which he claims to have been 
damaged. The petition charges, that the plaintiff is the own- 
er of a tract of land in Oarroll county, Missouri; that the 
defendant in the year 1867 wrongfully diverted the channel 
of a certain stream of water running in near proximity to said 
land, and wrongfully dug ditches and threw up embankments 
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‘near to and along the side of plaintiffs land, by which said 
wrongful diversion of the channel of said stream, and dig- 
ging of said ditches, and throwing up of said embankment, 
plaintiffs land was overflowed by said water, &c., and by all 
which he has sustained damages, for which judgment is prayed 
in the sum of five hundred dollars. 

The answer of the defendant simply denies the allegations in 
the plaintiffs petition. A trial was had before a jury. On the 
trial the plaintiff introduced evidence, tending to prove that 
he and the defendant were the owners of adjoining tracts of 
land ; the land owned by the plaintiff being the land described 
in the petition ; that there were two small creeks or streams of 
water running over or through defendant’s land, one of which 
ran near to or upon the corner of the plaintiff's land and caus- 
ed a small quantity of the land to be wet and swampy, but that 
the waters of the other stream, it being the larger of the two, 
did not in any way affect the plaintiff's land; that in 1867, 
the time named in the petition, the defendant had dug a 
ditch on his own land, by which he carried the water of one 
of these streams to the channel of the other, and, after uni- 
ting the waters of the two streams, defendant had carried 
their combined waters ina ditch to the dividing line between 
the lands of plaintiff and defendant, where the ditch was 
turned, making an angle, and then continued south between 
the lands of plaintiff and defendant, bat on the defendant’s 
. own land; that in digging the ditch the earth was thrown on 
the defendant’s land, making an embankment on the defend- 
ant’s side of the ditch; that, when tle streams of water in 
the ditch became swollen, the water at the angle of the ditch 
was forced over and ran upon plaintiff's land, and it was dam- 
aged thereby. A map was given in evidence, showing the 
situation of the plaintiff's and defendant’s lands, and the wa- 
ter streams on the defendant’s land, and also the course and 
situation of the ditch. The defendant introduced evidence 
tending to prove, that the ditch made by him, while it might 
force some water on the plaintiffs land at atime of heavy 
rains, yet it drained water from the land, as much or more 
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than was forced on it by the ditch, and that the land was not 
made less valuable by the ditch and embankment. The de- 
fendant’s evidence also tended to prove, that plaintiff had at 
one time consented, that, if the defendant would extend the 
ditch a considerable distance further, he would be satisfied, 
which the evidence tends to prove was done. At the close of 
the evidence {the court gave a great number of instructions 
for the respective parties, and refused two instructions asked 
for by the defendant. The defendant objected to the giving 
of the instructions on the part of the plaintiff, and excepted 
to the opinion of the court in refusing the two instructions 
refused on the part of the defendant. It is not requis- 
ite that these instructions should all be stated in full, in order 
to a proper understanding of the case. The jury returned a 
verdict for the plaintiff for the sum of $74.99. 

The defendant filed a motion to set aside the verdict and 
grant a new trial, which being overruled he excepted, and has 
brought the case here by writ of error. 

The only question raised in this court by the defendant is 
as to the propriety of the action of the court in the giving 
and refusing of instructions to the jury. The court instruct- 
ed the jury on the part of the plaintiff, as follows: 

“If the jury believe from the evidence in this case, that the 
defendant in the fall of 1867 dug or deepened a ditch, where- 
by the water of one drain or stream was diverted from its 
usual channel or bed, and caused to flow in a new direction, 
and that thereby the whole or any part of the water of such 
drain or stream was made to flow or did flow upon the land 
of the plaintiff, then the plaintiff is entitled to recover, irres- 
pective of damages done to his land.” 

2nd. “The main question in this case for the jury to determine 
is, whether the defendant, by the digging,or deepening,of a ditch 
in the fall of 1867, caused water to flow on to the plaintiffs 
land, which would not have flowed upon it had such ditch 
never been dug or deepened, and if from the evidence in 
the case the jury shall believe that such a state of facts exists, 
then they must find for the plaintiff.” 
30—vVoL. Lv. 
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8rd. “In determining this case and making up their verdict, 
the jury must take into consideration all the evidence in the 
case, and if the jury believe, that the defendant in 1865 dug a 
ditch from the foot of the pond, shown upon the map offered 
in evidence, in a westerly direction to a drain, and that in 
the fall of 1867 the defendant deepened that ditch and con- 
tinued it in a south-westerly direction to the line of plain- 
tiffs land, and thence south along the line between the land 
of plaintiff and defendant, and that, by said deepening and 
lengthening of said ditch in the fall of 1867, any water was 
diverted from its usual course and flowed in part upon plain- 
tiffs land, no matter from whence said water came, then the 
plaintiff is entitled to recover, and the jury will assess his 
damages at not less than one cent, and at such greater sum as 
the evidence in the case has shown that the plaintiff has 
sustained.” 

4th. “Although the jury may believe from the evidence, that 
the ditch along the line, between the plaintiffs and defend- 
ant’s land, would in an ordinary season be of advantage in 
draining the plaintiff's land, yet if they also believe from the 
evidence, that the entire ditch taken together by the digging 
and lengthening in 1867 did in the Spring of 1868, by com- 
bining the waters of the two creeks, shown on the map offer- 
ed in evidence by plaintiff, overflow more of plaintiff's 
land than would have been overflowed had the waters of the 
two creeks remained apart, then the plaintiff is entitled to 
recover in this action.” 

The defendant objects to these instructions, and insists 
that the defendant had the right to drain the surface-water 
from his own land, by ditching and embankments made there- 
on, to render it more wholesome, useful, and productive ; and 
that if the ditching and embankments were made or done on 
his own land with reasonable skill, and plaintiff was inciden- 
tally injured thereby, he is without remedy. This asa gener- 
al rule is unquestionably the law; each proprietor may con- 
trol merely surface-water, so as to protect himself, and drain 
it off from his own land. Surface-water is considered a com- 
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mon enemy that each proprietor may and must fight for him- 
self, with a view to protect himself, without being responsible 
to others therefor, provided he does so in an usual and care- 
ful manner. 

This was held in a recent case decided in this court, where 
the authorities on the subject were considered and referred to 
—Inmler vs. City of Springfield, ante p. 119 ; but that question 
does not and cannot arise in this case. The petition in this 
case charges the defendant with diverting the waters of a 
water-course; the evidence in the case all refers to the di- 
version of two water-courses, nothing is said or hinted at, in 
either the pleadings or evidence, about surface-water. A map 
or profile was oftered in evidence and is relied on as correct 
by both parties, on which is laid duwn the two water-courses 
and the ditch, and in which the manner is shown, by which 
the water was taken from the water-courses and eonducted by 
the ditch. Itis true that the evidence shows, that the water 
falling on the high lands around in case of heavy rains is 
naturally conveyed in these streams and swells the volume of 
water conveyed by them; but as soon as the water enters 
these streams and commences to flow in their channels, it 
ceases to be surface-water and constitutes a stream of water or 
water-course. 

All water-courses are made up more or less froin surface- 
water, but after it enters into the stream and commences to flow 
within its banks, it is no longer to be considered surface-water. 
(Rose vs. City of St. Charles, 49 Mo., 509.) The instructions 
given, when all taken together, only refer to the water taken 
from these creeks or small water-courses, and I think fairly 
presented the case to the jury. It is true, that by the third in- 
struction it is said, that, if the water was diverted out of its 
usual course and flowed in part upon the plaintiffs land, no 
matter from whence the water came, the plaintiff is entitled 
to recover; but this cannot refer to surface water, and the 
jury could not so have understood it; for the whole instruction, 
when taken together, makes it evident that the water taken 
from the water courses was what was intended. No question 

















ST. JOSEPH. 


Adams, et al. v. Helm. 








seems to have been made on the trial about surface-water, or 
anything else but the changing of the course of, and the uni- 
ting of the water of the two streams shown in the evidence, 
and the instructions must have been so understood by the 
jury. The only remaining question in the case is as to the 
measure of damages, The defendant asked the court to give 
the jury the following instructions, which were refused by the 
court: 

“That if the jury believe from the evidence, that plaintiff's 
land is benefited rather than injured by the ditch in question, 
they will find for the defendant. 

That if the jury believe from the evidence, that the ditch 
in question carried more water from plaintiff's land than it 
conducted on the same, then they will find for the defendant.” 

The refusal of the court to give these instructions is insist- 
ed on as error in this court. The court had already instructed 
the jury, that, if the plaintiff had received no pecuniary dam- 
age by the flow of the water on his land, they could only 
find one cent damages. This was all that the law required. 
In such cases the law presumes nominal damages when no 
damages are proved. (Sedg. Meas. Dam. [4 Ed.], side p. 137.) 
There were a number of other instructions given not referred 
to in this opinion, but they have no tendency to change the 
principles involved in the ones herein referred to, and no 
other points having been made in the case, and the judgment 
appearing to be for the right party, it will be affirmed. 

The other judges concur. 





Grorce W. Apams anp James M, Scorr, Defendants in 
Error, vs. Mary A. Hewm, Exec’x &c., Plaintiff in Error. 


1. Equity—Mized question of law and fact—Opinion of jury—Statute, con~ 
struction of —Reversal.—In equitable proceedings, the court cannot, under the 
statute (Wagn. Stat., 1041, 3 13), submit toa jury for its opinion a mixed ques- 
tion of law and fact, but the error is not such as will justify the reversal of the 
judgment, the whole case having been heard and pronounced upon by the 

court itself, 
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2. Tender, how must be accepted—A party must accept a tender as made, or 
he must reject it; he cannot accept it and prescribe the terms of his accept- 
ance. 

8. Tender—Time of—Objection as to, when waived—A party is presumed to 
waive the objection that a tender is not in time, if he does not raise that ob- 
jection when the tender is made, 


Error to Linn County Court of Common Pleas. 
G. D. Burgess and Harry Lander, for Plaintiff in Error. 


I. Our statute (Wagn. Stat., 1041, § 13) does not allow the 
court to submit the whole issue to the jury. 


Samuel P. Huston & George W. Easley, for Defendants 
in Error. 


Apvams, Judge delivered the opinion of the court. 


This was an action in the nature of a bill in equity to com- 
pel the defendants to surrender and cancel certain notes se- 
cured by a deed of trust on a number of town lots, and to ac- 
knowledge satisfaction of the deed of trust. 

The plaintiffs alleged in their petition, that the whole 
amount of all the notes secured by the deed of trust had been 
fully paid. 

The defendant denied the allegation of payment, and al- 
leged that a large amount was still unpaid. The defendant, 
Helm, further alleged in her answer, that the plaintiffs had 
delivered her certain notes, secured by a deed of trust, as col- 
lateral security, and that she still held them as collaterals, and 
offered to deliver themup. The plaintiff replied to this part 
of the answer, and denied that said notes were delivered as 
collaterals, and charged that they were tendered and deliv- 
ered as full payment of the balance due under the deed of 
trust held by defendant. ' 

The court, against the objectiun of defendant, submitted the 
issue of payment to a jury, and the jury found it in favor of 
plaintiffs. 

The deed of trust referred to contains this provision: “Said 
Helm agrees to take notes secured by a deed of trust on lots 
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sold, in sums of one hundred dollars and less, running one and 
two years, if bearing the same rate of interest, to be received 
as cash.” 

The plaintiffs, after all the notes secured by the deed of 
trust in suit became due, tendered in discharge of the balance— 
which had not been paid—notes secured by a deed of trust-to 
the amount of some forty-three hundred dollars. When. this 
tender was made, the defendant took the notes and deed of 
trust, remarking at the time, that she would not receive them 
in satisfaction, but only as collaterals. 

The plaintiff replied, that they tendered them in full sat- 
isfaction, and if she kept them she must take them as tender- 
ed. The defendant did not return the notes or offer to return 
them when tendered, but held on to them, protesting that she 
held them as collaterals ; and the plaintiffs insisting that they 
delivered them as a tender under the deed of trust in full sat- 
isfaction of what was due. This was substantially the evi- 
dence in regard to the alleged payment, and that was the ma- 
terial matter in dispute. 

The defendant asked the court to disregard the verdict of 
the jury, which the court refused to do. The defendant then 
offered to amend her answer before the court proceeded further 
with the case, but the court refused te permit the amendment. 
The amendment offered was substantially, that Adams had 
suffered judgments to be rendered against him before the exe- 
cution of the mortgage securing the notes tendered as collat- 
erals on the deed of trust held by defendant, of which defend- 
ant was ignorant, and that he assured defendant, that the prop- 
erty was unincumbered, and also that the plaintiffs had con- 
veyed away their interest in the property held under defend- 
ant’s deed of trust. 

The court then proceeded with the trial of the case, and 
there being no further evidence offered or given, the court 
upon the whole case found for the plaintiffs, and rendered a 
decree as prayed for by them. Motions for a new trial and 
in arrest having been overruled, the defendant excepted and 
brings the case here for review by writ of error. 
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The issue of payment, which was submitted to the jury in 
this case, was not a simple or specific question of fact, but in- 
volved questions of law and fact, and was, therefore, not 
such an issue as the court, under section 13, 2 Wagn. Stat., 
1041, is authorized to submit to a jury for their opinion. 
Under that section the court must try the issue, but may take 
the opinion of a jury upon any specific question involved there- 
in by an issue made up for that purpose. But although there was 
an error in thus submitting this issue, it is not such error as will 
justify a reversal of this judgment. The whole case was heard 
and pronounced upon by the court itself, and the whole case 
is now before us for our consideration on all the facts as de- 
tailed in evidence in the trial court. 

The only material question is, whether the tender and ac- 
ceptance of the notes and deed of trust securing the same, as 
made by the plaintiffs, amounted to a payment or discharge 
of the balance of their indebtedness to the defendant, Helm. 

The tender was made on that express condition, and under 
a protest to that effect. It was Helm’s duty either to refuse 
it or accept it on the terms as made. She had no right to ac- 
cept the tender and prescribe the terms of her acceptance. 
She should have refused the tender or returned the notes and 
deed of trust at the time, or she must be held to the terms of 
the tender as prescribed by the debtor. The point, that the 
tender was not made in time has no force in it. A creditor 
may waive the time, and when. he does not raise that objec- 
tion, he must be presumed to have waived it. 

The amendment to the answer did not offer a material de- 
feyse. It alleged, that the notes were received as collaterals. 

If that be admitted, it is immaterial to the trial of this case 
whether they were secured or not; for if they were merely 
taken as collaterals, that of itself would have been a complete 
answer to the plea of payment, and whether they were so 
taken or not, was the only mooted question on the trial. Nor 
was it material, whether the plaintiffs had conveyed away 
their interest in the equity of redemption in the lots held 
under this deed of trust; for whether they had conveyed 
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away their interest or not, they would still be personally liable 
for the debt if unpaid, and if they gave covenants for title, 
they would be liable on such covenants. They were therefore 
deeply interested in having the deed of trust acknowledged 
satisfied, and in having the outstanding notes cancelled. 

On the whole case, the judgment seems to be for the right 
party. 

Judgment affirmed ; all the judges concur. 
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Avevstus OC. Honaxer, e¢ al.. Defendants in Error, vs. Davi 
Ssoven, Plaintiff in Error. 


1. Mortgage to county—Irregular foreclosure—Sale—-Ttile of purchaser 
as against mortgagor.—Where the order of a county court foreclosing a mort- 
gage given tothe county to secure a school debt, did not truly recite the debt 
so as sufficiently to identify the mortgage, Aeld, that sale thereunder did 
not transfer any legal title, but the purchaser became in equity entitled to the 
mortgaged debt, and might use the forfeited mortgage to protect him in the 
possession of the premises against the mortgagor and his heirs. In such case 
the latter may redeem; and until then the purchaser must account for the 
rents and profits, which however, may go to the satisfaction of the mortgage 
debt. (See Jones vs. Mack, 53 Mo., 147.) 


Error to Buchanan Circuit Court. 
4. H. Vories, for Plaintiff in Error. | 


I. This was a proceeding brought under section 34 of the 
Dower Act (Wagn. Stat., 544). 


If. The sale transferred to defendant the interest of Holt 
county in the mortgage, and he being in possession of the 
land as mortgagee, had the right to so remain until said debt 
was paid and the land redeemed by Honaker’s heirs—he be- 
ing substituted to the rights of Holt county and an assignee 
of said mortgage. (See Walcop vs. McKinney, 10 Mo., 229; 
Winslow vs. McCall, 32 Barb., 241; 1 Hill. Mort., 537, § 3, 
ch. 18, “Assignment of a Mortgage ;” McCormick vs. Fitz- 
morris, 39 Mo., 34; Woods vs. Hilderbrand, 46 Mo., 284; 
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Johnson vs. Houston, 47 Mo., 227; Jackson vs. Magruder, 
51 Mo., 55.) 


B. R. Vineyard, for Defendants in Error. 


I. The plaintiff in a suit like this cannot, as in ejectment, 
be defeated by showing an outstanding mortgage given by 
the owner through whom plaintiff claims. The section 
under which this action was brought (§ 34, Wagn. Stat., 544), 
only requires that the plaintiffs be heirs, or have an interest 
in the real estate from which dower is sought to be set apart. 

II. The mortgage does not prescribe the manner in which 
the sheriff should sell the real estate; or the place where it 
should be sold; nor the terms of sale; nor the length of notice 
required to be given; nor whether it should be a printed or 
written notice ; nor whether the sale should be a private or a 
public one. 

III. A sheriff's sale of lands mortgaged under the school 
law is void, when the sale is made during the session of the 
county court. (Dollarhide vs. McClurg, 51 Mo., 347.) 

IV. Not a single one of the recitals required by the statute 
to be made, can be found in the deed of the sheriff, except 
the bare allegation that the County Court had made an order 
for him to sell. (See Buchanan vs. Tracy, 45 Mo., 442 ; Lackey 
vs. Lubke, 36 Mo., 121; Turner vs. Stine, 18 Mo., 580; State 
Bank vs. Bray, 37 Mo., 194.) 

V. The sheriffs sale was an absolute nullity, plaintiff 
not being a legal or even equitable assignee of the mortgage. 


Avams, Judge, delivered the opinion of the court. 


The plaintiffs, as heirs at law of one Henry Honaker, who 
died in 1863, commenced this proceeding under the Dower 
Act, in the Holt Cireuit Court, which was transferréd to 
Buchanan Circuit Court by change of venue. The petition 
charges, that the ancestors of the plaintiff's died seized in fee 
of the S. 1-2 of N. W. 1-4 of Sec. 9, and N. 1-2 of S. W. 1-4, 
of Sec. 9, in Township 61, of Range 37. in Holt county 
which embraced the Mansion House of the deceased; that 
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deceased left a widow named Mary J. Honaker, who being 
entitled to dower and possession of the mansion, &c., till the 
sume was admeasured, and sold and conveyed her rights in 
the premises to the defendant who holds possession thereof 
under such purchase. The petition further alleges, that the 
plaintiffs as heirs at law are entitled to the said lands, subject 
to the widow’s dower, and asks that such dower be admeas- 
ured and set off to the defendant as assignee of the widow. 

The defendant by answer denied the plaintiffs’ rights 
as heirs at law, by charging, that the deceased in his life-time 
had conveyed away all his interest in said lands, and that de- 
fendant owns the same. 

The facts showed, that the plaintiffs were the heirs at law 
of the deceased, and that the deceased was the owner of the 
lands at the time of his death, subject toa mortgage which he 
had executed to the county of Holt, to secure a school debt. 
This mortgage covered the 8. 1-2 of the N. W. 14 of See. 9, 
the other twenty acres not being included in the mortgage. 
The mortgage contained the statutory provisions, authorizing 
a sale by the sheriff, &c., to pay the debt and interest. 

The county court of Holt county made an order to foreclose 
the mortgage by ordering the sheriff to sell the lands for that 
purpose. But this order misdescribed the land given to se- 
eure the debt. The sheriff, nevertheless, some two years after- 
wards, proceeded to sell the mortgaged premises, and the de- 
fendant bought the same at sheriff’s sale and took the sheriff's 
deed therefor. This deed does not show, that the land was 
sold at a session of the Cireuit Court, but recites that the sale 
was made pursuant to an order of the County Court. The 
court excluded the deed as any defense or as proper evidence, 
and found the issues for the plaintiffs, and appointed commis- 
sioners to admeasnre the dower. The commissioners 
set off to the defendant, as and for the widow’s dower 
in the premises, the south-west quarter of the north- 
west quarter of said section 9, and the court entered final 
judgment confirming this report and ordering possession of the 
remainder of the lands to be surrendered to the plaintiffs as 
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heirs at law of the deceased. The defendant saved exceptions 
to the several rulings of the court during the progress ofthe 
trial, and by motion for a new trial, &e. 

The only material point raised by the record, is the action 
of the court in excluding the mortgage to the County of Holt 
and the sheriffs deed to the defendant, under the foreclosure 
sale. The order of the County Court to foreclose the mortgage 
did not truly recite the debt, so as to sufficiently identity the 
mortgage. But,the sheriff proceeded as though the order was 
sufficient and sold the mortgaged premises to the defendant. 
If the money raised by this sale was paid to the county, as 
we must presume it was, it extinguished the debt due to the 
county, or more properly speaking, it transferred the rights of 
the county to the defendant. He thereby became in equity 
entitled to the mortgaged debt. 

If the proceedings to foreclose the mortgage had been reg- 
ularly made under a proper order, the legal title would have 
passed to the defendant. As this was not the case, he could 
only use the forfeited mortgages to protect him in the posses- 
sion of the mortgaged premises. As he ought to be substi- 
tuted to the rights of the county by virtue of the payment of 
its debt, he does not occupy the relation of a stranger to the 
mortgage, who has no right to set up a forfeited mortgage to 
prevent a recovery of the possession by the mortgagor or his 
heirs. This doctrine was maintained by this court in Jackson 
vs. Magruder, (51 Mo., 55,) and afterwards re-asserted in Jones 
vs. Mack, (53 Mo., 147,) and it may now be considered as the 
settled law of this State. The court therefore, erred in exclud- 
ing the mortgage and proceedings of foreclosure. 

The defendant is entitled, not only to hold possession of the 
dower estate as admeasured, but also the balance of the south 
half of the N. W. quarter of Sec. 9, which was covered by the 
mortgage. 

Of course the heirs at any time may redeem the mortgaged 
premises, and until so redeemed, the defendant must account 
for the rents and profits, to go toward satisfaction of the mort- 
gage debt. The possession of the remainder of the land not 
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covered by the mortgage or dower, or admeasured, was prop- 
erly, ordered to be delivered to the plaintiffs, and the judg- 
ment of the court below must be modified accordingly. 

The judgment will therefore be reversed and the cause re- 
manded, with directions to modify the judgment as herein 
directed. 

Reversed and remanded; Judge Vories not sitting. The 
other judges concur, except Judge Sherwood dissenting. 





Sornta Karte, Respondent, vs. Tue Kansas Crry, Sr. 
JoszrH anD Counom Buiurrs R. R. Company, Appellant. 


1, Practice, civil—Objection that petition states matter of lawo— When not consid- 
ered by Supreme Court.—The objection that plaintiff's petition sets up 
matters of law will not be considered by the Supreme Court,when not raised in 
the trial court by instructions, motion to strike out, demurrer or answer. 

2. Instructions should be taken as a series.—If, when taken together, instructions 
are correct and not calculated to mislead, they are properly granted, 

8. Damages—Railroads—Contributory negligence of deceased—Legal effect of. 
—In suit against a railroad company by the wife for the killing of her husband, 
under the Damage Act (Wagn. Stat., 519), if deceased was guilty of any negli- 
gence which contributed directly to cause his death, plaintiff cannot recover. 

4. Damages—Railroads— Violation of ordinance as to speed, ringing of bells, 
etc.—-Where a city ordinance, duly authorized by law, expressly requires. rail- 
road trains while passing through the city limits, to observe a certain rate of 
speed, to keep head-lights burning, and the bell ringing, failure to comply 
with such ordinance amounts to negligence, per se. But these violations do 
not fasten liability on the company, where they did not cause the damage. 

5. Railroads—Trains—Running of at unusual hours—-Precautions— What 
necessary.—W here a train is run through a populous city at an unusual hour, 
it is incumbent on its employes to take unusual! precautions to avoid accidents, 
and the failure to do so would anthorize a jury to infer negligence. 

6. Railroads—Damages—Ezercise of proper care by company— When necessary 
— Contributory negligence.—Mere carelessness on the part of the injured per- 
son will not excuse a railroad company, if by the exercise of proper care and 
prudence and the rules and regulations prescribed by law, the injury could have 
been avoided. 


Appeal from Buchanan Circuit Court. 
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Stringfellow, for Appellant. 
Hill & Carter, for Respondent. 


Unless the acts of the person killed were the direct and 
proximate cause of the disaster, the company will not be ex- 
cused from liability. (Kennayde vs. Pacific Railroad, 45 Mo., 
253; Colegrove vs. N. Y. & H. R. R. R., 6 Duer., 382; 
Shearm. & Redf. Neg., 25, 28, 29, 47, and cases cited ; Mor- 
rissey vs. Wiggins Ferry Co., 43 Mo., 380; Davies vs. Mann, 
10 Mees. & W., 545; State vs. Manchester & L. R. R., 52 N. 
H., 528; Thompson vs. N. Mo. R. R. Co., 51 Mo., 190; 
Meyer vs. People’s R. R. Co., 43 Mo., 523.) 


Narron, Judge, delivered the opinion of the court. 


fendant for killing the plaintiff's husband at a street crossing 
in St. Joseph, by the careless and negligent conduct of an en- 
gineer in charge of a locomotive of defendant. 

There was a verdict for plaintiff under instructions from the 
court; and a bill of exceptions was taken, which did not give 
any details of the evidence on either side, but merely stated 
that evidence was given to sustain the issues made by the 
pleadings on either side. The instructions given and refused 
are preserved in the bill of exceptions, and the propriety of 
these instructions presents the only point for our considera- 
tion. 

The instructions given, areas follows: 

1. The defendant admits that it is a corporation, &c., and the 
owner of a certain railroad from Kansas City to and through 
the City of St. Joseph, &c., and that it was authorized to run 
locomotive engines, cars, &c., over and across the roads and 
streets of said City of St. Joseph, &c. ; also admits, that the City 
of St. Joseph was incorporated, &c., and that by an act of the 
General Assembly of the State of Missouri entitled, “An act 
to amend the charter of the City of St. Joseph, approved 
Jan’y 26, 1864,” power and authority were granted to said 
City of St. Joseph to prescribe the kind of power to be used 


This suit was to recover the penalty of $5,000 against 4 
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on said road, and to regulate the speed of locomotives and cars 
passing over said railroad within the corporate limits of said 
city ; and that in pursuance of said power and authority there- 
by granted the said city, it duly passed, on the 12th of June, 
1869, an ordinance and law to regulate the same, and defend- 
ant admits that a portion of said ordinance and law pertaining 
to railroads is in words and figures as follows, to-wit: Ch. 47, 
$1. “No locomotive engine, railroad passenger car or freight 
ear shall be driven, propelled or run upon or along any rail 
track within said city at a greater speed than at the rate of 
five miles per hour. See. 4. Every locomotive engine, rail- 
road car, or train of cars running in the night time on any 
railroad track in said city, shall have and keep while so run- 
ning, a brilliant and conspicuous light on the forward end of 
such locomotive engine, car, or train of cars. Sec 6. The bell 
of such locomotive shall be rung continually while running 
t within said city.” 

Defendant also admits, that said ordinance and law and 
the parts thereof above set forth, were in full force and 
effect in said City of St. Joseph at the time of the alleged 
committing of the injuries and violations in plaintiff's petition 
complained of. 

2. The court instructs the jury, that if they believe from 
the evidence that G. Karl, husband of the plaintiff, was by the 
defendant’s locomotive and tender run over and killed while 
crossing the said defendant’s railroad at the crossing of 8th 
St., in the City of St. Joseph ; and said running over and kill- 
ing were the result of, and occasioned by, the negligence or un- 
skillfulness of the servants, engineer or employes of the de- 
fendant conducting or managing said locomotive and tender, 
they will find for the plaintiff $5,000 in damages. 

3. If the jury believe from the evidence, that the defend- 
ant at the time alleged in the petition, by its servants and 
employes ran their locomotive engine along its railroad track 
within the City of St. Joseph, at a greater speed than the rate 
of five miles per hour, it constituted negligence on the part 

of the defendant. 
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4. If they believe from the evidence, that the defendant at 
the time alleged in the petition, by its servants or employes, 
ran their locomotive engine, car or train of cars in the night 
time on its railroad track in the City of St. Joseph, without 

- keeping while so running a brilliant and conspicuous light on 
the forward end of such locomotive engine, car or train of 
cars, it constituted negligence on the part of defendant. 

5. Ifthe jury believe from the evidence, that the defendant 
at the time alleged in the petition, by its employes ran its 
locomotive engine over its road within the City of St. Joseph, 
without ringing its bell continually while running in said 
city, it constituted negligence on the part of the defendant. 

6. The court instructs the jury, that they are authorized to 
infer negligence upon the part of defendant, if they believe 
from the evidence, that the defendant at the time alleged in 
the petition, by its servants and employes ran its locomotive 
or train within the City of St. Joseph, out of the usual time 
for running its trains over its railroad, and failed to use more 
than ordinary care when crossing the streets or public high- 
ways in said city to avoid doing injury to persons passing 
over its track. | 

The above instructions were all given against the objection 
of defendant. The defendant asked the following instrue- 
tions: De ee fm: 

First. In this case, the burden of proof is on the plaintiff, 
and to entitle her to recover she must prove to the sat- 
isfaction of the jury by the preponderance of the evidence, 

- Ast, that the husband of plaintiff was killed by the negligence, 
unskillfulness or criminal intent of some officer, agent, servant 
or employee of the defendant; 2nd, that such officer, agent, 
servant or employee was at the time running, conducting or 
managing some locomotive of defendant ; 3rd, that such ser- 
vant, agent, officer or employee was at the time subject to and 
under the control of defendant; 4th, that such person so killed 
had a right to be on defendant’s road at the time and place 
where he was killed) And if the plaintiff fail to satisfy the 
jury of all or any one of these facts, they will find for defend- 

ant. 
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Second. If the jury find from the evidence, that the death 
of Karle, was occasioned in any manner by his own negligence, 
or that at the time of his death he failed to use ordinary care 
to protect himself from danger, by reason of the passing of 
defendant’s train, they should find for defendant. 

These instructions were refused, and the court instructed as 
follows < f 

The court instructs the jury, that the burden of proof is on 
the plaintiff; and to enable her to recover, she must prove to 
the satisfaction of the jury by the preponderance of the evi- 
dence, Ist, that the husband of plaintiff was killed by the 
negligence, unskillfulness or criminal intent of some officer, 
agent, servant or employee of defendant; 2nd, that such 
officer, servant, agent or employee was at the time running, 
conducting or managing some locomotive of defendant; 3rd, 
that said person so killed was in a public street crossing in 
the City of St. Joseph at the time of such killing. And if the 
plaintiff fails to satisfy the jury of all or any one of these facts, 
they will find for defendant. 

Third. The court instructs the jury, that if they find from 
the evidence that the deceased Karle, was guilty of any negli- 
gence that contributed directly to cause his death, they will 
find for the defendant. , , 

The first instruction is simply a repetition of the allegations 
of the petition which were not answered, and which there- 
fore, under our rules of pleading, must be taken as admitted. 

It is urged now, that the allegations in the petition thus re- 
cited in the first instruction, averred matters of law as well as 
fact, and therefore the failure to answer them only admitted 
the matters of fact alleged, and not the matters of law assert- 
ed; that the ordinance of the city was, so far as it required a 
head-light not authorized by its charter, and that the charter 
of the city could not, if its provisions so purported, affect or 
invalidate the privileges and rights of the railroad company 
under its charter, and the general law of the State regulating 
this and other roads. 

It was the province of the court to instruct the jury on mat- 
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ters of law, and if the first instruction be assumed as a de- 
claration on the part of the court, not only that the charter of 
the City of St. Joseph was as stated, but that it was a legal 
and valid charter, and that the ordinance recited was not only 
in point of fact passed, but was valid and operative at the 
time of thealleged injury, we are unable to see how the valid- 
ity of the charter or ef the ordinance was disputed in the court 
that tried the case. No instructions on this point were asked 
by the defendant ; no motion was made to strike out, nor any 
demurrer offered to these allegations of the petition as con- 
taining matters of law, and no answer was made to them. 

It is said here, that the charter only authorized the city au- 
thorities to regulate the speed of the transit of trains through 
the city, and control the motive power used ; and gave thecity no 
power to require head-lights and a continued ringing of bells 
when running at night. This point is not presented to the Cir- 
cuit Court, nor is it probable that the court designed to pass on 
it by simply reciting in an instruction to the jury the allega- 
tions in the petition not denied in the answer. There are 
very few allegations of fact contained in any petition which do 
not in some sense impliedly assert what may be called matters 
of law, and it is difficult for a court in its instructions to 
juries to avoid such assumptions, practically not calculated to 
mislead any one. It is easy to call the attention of a court 
to serious departures from the rule which requires questions 
of fact only to be submitted to a jury. 

It may be that the general statutes concerning railroads re- 
quired head-lights on a locomotive engine when running 
through any city or town and the ringing of bells, or that 
other provisions in the charter of the City of St. Joseph an- 
thorized such regulations in relation to the police of the city 
as would warrant the restrictions complained of here. But 
it is obvious that the important points decided by the court in 
its instructions at the trial, and properly before this court for re- 
view, relate altogether to the question of negligence on the 
part of the defendant, and negligence on the part of the plain- 
tifPs husband. 
31—vVoL. LY. 
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The objection to the first instruction given by the court at 
the instance of the plaintiff in regard to negligence is, that it 
ignored the subject of negligence by the plaintiff’s husband 
altogether and therefore authorized the jury to find a verdict 
for plaintiff on proof of the negligence or carelessness of de- 
fendant’s agents, without regard to the proof of any degree of 
negligence by the person killed. 

The instructions given by the court whether for plaintiff, or 
defendant, or upon thecourt’s own motion, must be regarded to 
gether; and if as a whole series of instructions they are correct 
and not calculated to mislead, a mere conclusion based on the 
ground that they are not all embraced in a single instruction 
cannot avail the plaintiff in error asa ground for reversal. 
Where there are several issues and evidence is offered on each, a 
general instruction applicable to the whole case might be to 
complex as to be more likely to mislead or perplex a jury 
than a series of instructions on each issue presented by the 
pleadings and evidence. In this case we know nothing cf 
the evidence given on the trial, as it is not preserved by the 
bill of exceptions. It is merely stated, that evidence was “ in- 
troduced by the plaintiff to sustain the issues on her part, and 
the defendant introduced evidence to sustain the issues on its . 
part, and this was all the evidence in the case.” As the 
plaintiff averred that the killing was done by the negligence 
of defendant, without any negligence or fault of plaintiff’s 
husband, and the defendant denied these allegations, the 
question of negligence on the part of the deceased husband ot 
plaintiff was in issue, and we may assume that there was evi- 
dence on this issue, and therefore the court was properly re- 
quired to instruct on this point. The instruction given by 
the court on this subject, was, that if the jury found that the 
deceased was guily of any negligence that contributed direct- 
ly to cause his death, they would find for the defendant. This 
instruction is unquestionably in conformity to the well settled 
doctrines of this State, however it may be regarded else 
where. 

This subject has been carefully examined, and the leading au- 
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thorities both in England and this country thorougly reviewed 
and considered in a number of cases decided by this court. 
(Brown vs. Han. & St. Jo. R. R., 50 Mo., 461; Walsh vs. 
Mississippi Trans. Co., 52 Mo., 434; Morrissey vs. Wiggins 
Ferry Co., 43 Mo., 380; Kennayde vs. Pac. R. R. Co., 45 
Mo., 255.) It is unnecessary to discuss the question again. 
The question of negligence is treated here as a mixed question of 
law and fact, the facts being left to a jury, and the legal effect 
of them declared by the court. Undoubtedly, negligence as 
a question of fact, must of necessity vary with the circum- 
stances of each particular case. Hence, the instructions of 
the court will necessaril adapted to the parti tsin 
vestimony. f The three instructions which declared a failure 
of the defendant to observe the regulations of the city ordi- 
nance in relation to the speed of trains, keeping head-lights 
and ringing the bell, to be negligence per se, were undoubtedly 
eorrect. These were violations of an express law and of course 
mounted to negligencey It does not follow, however, nor 
was the jury so instructed, that these violations of law, or any 
one of them made defendant liable; for in this as in the other * | 
instructions, the qualification announced in the first and princi- 

f pal instruction on negligence, that this negligence caused the 
injury, was necessarily implied; and so the first instruction, if / (\ 
regarded as stating the whole law of this case, manifestly im- \ 
plies that the cause of the injury was the negligence of the de- ' 
fendant and not the negligence of tlie deceased. y 

The sixth instruction given for the plaintiff was unnecessa- 
ry and perhaps improper, if we assume that there was no evi- 
dence showing that the defendant’s locomotive was running at 
an unusual or irregular time when the accident occurred, and 
there is no allegation in the petition to this effect. The in- 
struction is undoubtedly the law. There can be no question 
that if the defendant was, on the night of the accident run- 
ning a train throngh a populous city at an unusual honr, it 
was incumbent on its employees to use unusual precautions to 
avoid accidents, and the failure to use such precautions would 

. certainly authorize a jury to infer negligence. This is a mere 
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inference of fact, however, and it is not the duty of the court 
to tell the jury what particular inferences or conclusions they 
may be justified in drawing from a hypothetical state of facts, 
As we do not know that there was any evidence on this point 
and the bill of exceptions does not state that there was, (there 
being no such issue made in the pleadings) we presume this 
instruction was harmless, since as an abstract proposition it 
was right enough. 

In regard to the defendant’s instructions which were refused 
it will be apparent from an examination of them and thos 
substituted by the court, that such of them as were prope 
were substantially given. The principal instruction giver 

y the court in régard to" fhe négligence of the pé&son killed 
is substantially the one asked by the defendant on this point 
The only variance is, that the instruction given uses the woré 
“ negligence,” and the instruction asked used the term“want o 
r ordinary care” which we take tobe equivalent expressions. I! 

is true the instruction given adds thgt this negligence or want 
of ordinary care must contribute to the result directly, and'm 
this respect it was more favorable to the defendant than some 
_ of our decisions above referred to, and others referred to ir 
‘the cases cited, would warrant. Bor WiNkekt: that merry 
carelessness on the part of the injured person will not excusr 
the defendant, if by the exercise of proper care and prudener 
and the rules and regulations prescribed by law, such injury 
ag sar wn ao The doctrine of contributory neg 
igence is thus stafed'in the work of Shearman and Redfield 
Ch. 3, § 25. One who is injured by the mere negligence of 
another, cannot recover at law or in equity any compensatior 
for his injury, if he by his own or his agent’s ordinary negli 
gence or willful wrong, proximately contributed to produce 
the injury of which he complains, so that but for his coneur- 
ring and co-operating fault, the injury would not have hap- 
pened to him, except where the more proximate cause of the 
injury is the omission of the other party, after becoming 
aware of the danger to which the former party is exposed, to 
use a proper degree of care to avoid injuring him.” And 
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this is substantially the doctrine of this court in Morrissey vs. 
Wiggins Ferry Co., 43 Mo., 380. 

Upon the whole we think the instructions were correct and 
therefore the judgment will be affirmed. 

The other judges concur. 


fo) 





{saac Wyatr Appellant, vs. Tae Orrizens Rarrway Company 
' Respondent. 

. Damages—Street railroads—Jumping from platform—Negligence—Jury.— 
In suit for damages against a Street Railway Company, where it appeared that 
a lad of seventeen years, and of sound mind, jumped or stepped from the car while 
in rapid motion, it was held improper to instruct the jury, that such action ~ 
per se constituted negligence in law on the part of the boy. The question of 
negligence in such case should be left to the jury, 


Appeal from Buchanan Circuit Court. 
Ringo § Masterson, for Appellant. 


The second instruction given for respondent was wrong. 
he question of negligence in this case was for the jury. 

Where the facts are not perfectly clear, asin the*case at bar, 
the whole matter should be submitted to the jury under prop- 
w instructions. 

The jury should determine whether, notwithstanding 
the imprudence of the injured person, the defendant could not 
in the exercise of reasonable diligence have prevented the 
catastrophe. (Huelsencamp vs. Citizens Railway, 37 Mo., 
537; Morrissey vs. Wiggins Ferry Co., 43 Mo., 380; Jd., 47 
Mo., 521; O’Flaherty vs. Union R. R. Co., 45 Mo., 70; 
Brown vs. H. & St. J. R. R. Co., 50 Mo., 461; Walsh vs. Miss. 
Val. Transpt. Co., 52 Mo., 434; Trow vs. Ver. Cent. R. R., 
24 Ver., 487; Lovett vs. Salem & S. D. R. R. Co., 9 Allen, 
557; Owen vs. Hudson River R. R. Co., 2 Bosw., 374; Ma- 
con & W. R. R. Oo. vs. Davis’ Admr., 18 Ga., 679; Jd. vs. 
Wynn, 19 Ga., 440; Aug. & Sav. R. R. vs. McElmurry, 24 Ga., 
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75; New Haven Steam Bt. Oo., vs. Vanderbilt, 16 Conn., 
421; Birge vs. Gardiner, 19 Conn., 507; Kerwhacker vs. ©, 
C. & OC. R. R. Co., 3 Ohio St., 172 ; 2 Redf. Railw., 225-236 
Runyon vs. Cen. R. R., 1 Dutch., 556; Central Railway & 
Banking Co. vs. Davis, 19 Ga., 437; Bird vs. Holbrook, 4 
Bing., 628.) ‘ 

It made no difference under that instruction what dx 
gree of negligence, carelessness, recklessness or miscondu 9 
the respondent might have been guilty of, in the mae 
agement of its car, at the time appellant’s son sustained t! 4 
injury complained of, if appellant’s son “was seventeen year 
old” and “possessed of ordinary mental capacity,” and “wit 
not an idiot” nor “an insane person.” The finding of thos 
specified and isolated facts by the jury, was sufficient to ex 
cuse the respondent in any line of conduct which it migh 
choose to adopt and pursue in reference to a plain and indie 
pensable duty. It was utterly impossible for this instructio:: 
to do otherwise than confuse and mislead the jury. (Mead 
vs. Brotherton, 30 Mo., 201; Kennedy vs. N. Mo. R. R. Co,- 
36 Mo., 351; Meyer vs. Pacific R. R. Co., 40 Mo., 151; 45 
Mo., 137; Rose vs. Spies, 44 Mo., 20; 1st Nat. Bk. vs. Cur 
rie, 44 Mo., 91.) 

“It would be manifestly unjust to characterize as negligence 
the act of yielding obedience to the requirements of the par. 
ty inflicting the injury, and to hold as between the parties 
themselves, that it should deprive the party injured of all le 
gal redress.” (McIntire vs. N. Y. Cent. R. R. Co., 37 N. Y.,, 
287 ; the same doctrine is maintained in Penn. R. R. Co. vs. 
McCloskey’s Admr., 23 Penn., St. 526.) 


A. H. Vories, for Respondent. 


I. The second instruction given for respondent did not take 
the case or facts from the jury, but left the jury to find specif- 
ic facts, and if so found, then to declare that they amounted 
to such contributory negligence and want of ordinary care, 
that’ the verdict must be for defendant. (Redf. Railw., §§ 150, 
330, 836; Shearm. & Redf. Neg., §§ 43, 46, 62, 64; Gin- 
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non vs. N. Y. & H. R. R. Co., 3 Robertson, 25; R. R. Co., 
vs. Aspell, 23 Penn. St., 147, 150; Damont vs. New Orleans 
& C. R.R.,9 La., [An.] 144; Boland vs. Mo. R. R. Co., 36 Mo., 
448; O’Flaherty vs. Union R. R. Co., 45 Mo., 70; Barton vs. 
St. Louis & I. M. R. R. Oo., 52 Mo., 253; Ch. & A. R. Co. va, 
Randolph, 53 Ill, 510; Brown vs. Eur. & North. Am. 
Railw. Co., 58 Me., 384; Callahan vs. Bean, 9 Allen, 401; 
Lovett vs. Salem & S. D. R. Co., /d., 557; Porter va. Har- 
rison, 52 Mo., 524.) 


Narton, Judge, delivered the opinion of the court. 


The only question in this case is the propriety of the in- 
structions given. The evidence is not preserved. The bill of ex- 
ceptions merely states, that there was evidence by the plain- 
tiff to prove the issues on his side, and by the defendant to © 
disprove them. The defendant is proprietor of a street rail- 
way in the City of St. Joseph. The petition charges that 
the plaintiff's son, about 17 years old, took passage on the car 
destined for the crossing of 6th street, at or near the “Oregon 
House” on 6th street; that this was a point at which it was 
customary for defendant’s car to stop, when a passenger so 
desired, and that it was its duty soto do; that the plaintiff's 
son, when he arrived at his point of destination, at the Ore- 
gon House on 6th street, and at a regular crossing of said 
street, requested and demanded of the conductor of defend- 
ant’s car, to stop said car, so that the said plaintiff's son could 
get out; but that the conductor, carelessly, negligently, willful- 
ly and maliciously refused to stop said car, so that said Wyatt 
could get ont, and at the same time recklessly, negligently, &c.s 
well knowing the danger thereof, ordered him to jump from 
said car, while it was in rapid motion; that thereupon said 
Wyatt, the minor son of plaintiff, in obedience to the order of 
defendant’s conductor, and after having repeatedly requested 
and demanded that said car should be stopped as aforesaid, 
after said request had been repeatedly refused as aforesaid, and 
it being imperatively necessary for said Wyatt to stop at the 
point aforesaid, &c., stepped or jumped from said car, using 
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2s much care and prudence ashe could possibly command, 
It is farther charged, that in consequence of this negligence, 
&c., on the part of defendant, said plaintiff's son was thrown 
upon his right knee, and so injured and bruised, &c., that ain- 
putation became necessary, &c. The answer denies these alle- 
gations and sets up new matter which it is unnecessary to 
notice. 

The principal point in this case is presented by the 2nd in- 
struction given for the defendant. That instruction is: ‘If 
the jury believe from the evidence that at the time said 
Benj. Wyatt received the alleged injuries, arising from his 
jumping from the car of the defendant, whilst it was in rapid 
motion, he was a young man or boy of the age of 17 years or 
over, and was possessed at said time of ordinary mental ca- 
pacity, being neither an infant of tender years, an idiot, or 
insane person, then under the pleadings and evidence in this 
case the plaintiff cannot recover, and the jury will find for 
the defendant.” 

This instruction was virtually a direction to the jury to 
find for the defendant, since the f&cte that the boy was 17 
years old, and that he was of sound mind, were not disputed. 
The instruction declares as a matter of law, that if a young 
man 17 years old steps or jumps from a street car when 
in rapid motion, it is per se negligence, no matter under what 
circumstances it may have occurred. 

It is obvious, that in regarding negligence as a question of 
fact, the circumstances under which the alleged negligence 
occurs will materially affect the question. The character of 
the vehicle from which a passenger alights, is one circum- 
stance which would very much influence one’s opinion, as 
to the prudence or want of prudence of the act; and many 
other circumstances, under which a person might jump from 
a carriage drawn by horses, or a car ona railroad drawn by 
horses, or a car drawn bya locomotive engine propelled by 
steam, would determine the propriety or prudence of the act. 
There may be alternatives presented, and a momentary decis- 
ion required, in cases where the event only shows the wisdom 
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or folly of the sudden resolution and act; and certainly there 
is a manifest distinction between railroad cars drawn by hor- 
ses or other animals, and those propelled by steam engines. 
What might be well termed rapid motion of the former, 
would be a very low rate of speed in the latter, and the con- 
struction of the cars in street railroads, is essentially different 
from that of those drawn by locomotive steam engines, so far 
as the facilities and safety of jumping or stepping from the 
one or the other is concerned. What would be extreme reck- 
lessness in jumping from a car on a railroad, where steam was 
the propelling power, might be fully justified as proper and 
prudent in escaping from a car drawn by horses. However this 
may be, it will at all events be clear, that in considering the 
question of contributory negligence, the facts and circumstances 
must necessarily be left toa jury. Thereis no doubt that or- 
dinarily, the question of negligence is a mixed question of law 
and fact, and when it is practicable, the court will pass upon the 
facts. Thus in the case of Karle vs. The K. C., St. Joe. & B. R. 
ante p. 476, a breach on the part,of the company of positive re- 
quirements of law, may well be pronounced by the court to be 
negligence. And so in the case of R. R. Co. vs. Aspell, (23 
Penn., St., 147,) where the plaintiff leaped from a train of cars 
in the dark, against the remonstrances of the conductor, and un- 
der repeated assurances that the train would be stopped for 
him in time to get off, the court pronounced such act as 
pure recklessness, for which the company was not responsible. 
And so in the case of Boland vs. Missouri R. R. Co., (86 Mo., 
448,) where an infant only two years old was killed by being 
run over by a street car, but the driver of the car, driving 
slowly and cautiously, had his attention directed in another 
direction, and knew nothing of the approach of the child, and 
stopped the car as soon as he was warned of its approach ; 
the court held there was no negligence as a matter of law 
on the facts in evidence. And so in this case, if the facts 
stated in the instructions, that the boy was 17 years old and 
was of sound mind, and jumped from the cars when in rap- 
id motion, constituted negligence in law, without regard to the 
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other circumstances averred in the petition, and to prove 
which, we must assume there was evidence, the instruction 
would be right. But we are not disposed to pronounce such 
act negligence as a matter of law. The circumstances might 
justify the act, and it was for the jury to consider these circum- 
stances and determine, whether under the circumstances, the 
plaintiff acted with ordinary care and prudence as was said 
by the court in Filer vs. N. Y. Central R. R. Co., (49 N. Y. 
47.) “That there was more hazard in leaving a car in motion 
although moving ever so slowly, than when it is at rest, is self- 
evident. But whether it isimprudent and careless to make the 
attempt, depends on circumstances, and where a party, by the 
wrongful act of another, has been placed in circumstances, 
calling for an election, between leaving the cars or submitting 
to an inconvenience and a further wrong, it is a proper ques- 
tion for the jury, whether it was a prudent and ordinarily 
careful act, or whether it was a rash and reckless exposure of 
the person to peril and hazard.” This was a case where a 
passenger had taken a ticket for a point on a railroad where 
the train ordinarily stopped, and was advertised to stop, and 
on approaching the place, the brakeman called out the name 
of the place, and the speed of the cars was reduced, and the 
plaintiff was told to get off, notwithstanding the cars were 
still in motion, and in attempting to do so, she was injured. 
The court laid considerable stress on the advice of the defend- 
ant’s agent to the plaintiff to get off, and on the necessity of 
her deciding promptly on what she would do, and a verdict, 
of the jury on the question of negligence was sustained. 
And in McIntyre vs. Central R. R. Co., (87 N. Y., 287,) it was 
held not to be negligence for a passenger to follow the direc- 
tions of a conductor of cars, and pass from one car to another, 
in a dark and stormy night and over a slippery platform ; and 
whether this was negligence contributory to the injury receiv- 
ed or not, was left to the jury. 

And these are cases of accidents or injuries, occurring on 
cars drawn by locomotive engines. Nor is the doctrine of the 
court in R. R. Co. vs. Aspell, (heretofore referred to) at all 
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inconsistent with these positions. The language of Judge 
Black in that case is strong and pertinent, to the point, and 
may be readily assented to. He says, “persons to whom the 
* management of a railroad is entrusted, are bound to exercise 
the strictest vigilance ; they must carry the passengers to their 
respective places of destination, and set them down safely, if 
human care and foresight can do it; they are responsible for 
every injury caused by defects in the road, the cars or the en- 
gines, or by any species of negligence, however slight, which 
they or their agents may be guilty of, but they are answerable 
only for the direct and immediate consequences of errors 
committed by themselves. ‘They are not insurers against the 
perils to which a passenger may expose himself by his own 
rashness and folly.” Therefore, the conclusion of the learned 
judge was, that if a passenger on a railroad was foolhardy 
enough to jump from the train on a dark night, when it was 
in motion, and despite of the assurances of the officers that 
it would stop at the place he desired to get off, it was mere 
recklessness and was at his own risk. But the case under 
zonsideration, is essentially different, and shows the impossi- 
bility of pronouncing on negligence as a matter of law, where 
it must be determined by a complication of circumstances, 
more readily, and indeed only to be appreciated by a jury. 
Whether it would be safe or prudent for a young man of sev- 
enteen, to alight from a street car, going at the rate of four or 
five miles an hour, which may be assumed as the maximum 
speed of ordinary draft horses on a trot, is a question proper 
to be submitted toa jury; and whether the refusal of the con- 
ductor to stop at the point where the boy wished to stop, and 
his order to jump, might not have prompted the boy to a pre- 
cipitate and unwise determination, and thus relieved him of 
any imputation of rashness and recklessness, seem ‘to be ap- 
propriate questions of fact for the determination of a jury. A 
review of the decisions of this court on this subject, which of 
late years have been numerous, would only show that each 
case depended very much on its own peculiar facts. “It is one 
thing” Judge Woodward observed, in the Penn. R. R. Co., 
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vs. Kilgore, (32 Penn. St., 292,) ‘to define a principle of law, 
and a very different matter to apply it well ; the rights and 
duties of parties grow out of the circumstances in which they 
are placed.” Hence, the great variety of aspects in which the 
question of negligence is regarded by the courts, and the ap- 
parent inconsistency between many of the decided cases. In 
regard to the other instructions given in this case, enough has 
been said to show that they were mainly correct, and not cal- 
culated to mislead. 

We will reverse the judgment, and remand the case. The 
other judges concur, Judge Vories not sitting 





Wittiam A. Donatpson, Respondent, vs. Henry Hisyer, 
’ Appellant, 

1. Estoppel in pais does not affect subsequently acquired title.—In ejectment for 
certain lands bought by defendant at a sheriffs sale, plaintiff will not be 
estopped from setting up an adverse title, by reason of the fact that at the 
sale, not then having any title in himself, plaintiff induced defendant to pur- 
chase by his representations that a good title would pass by the sale. Aois 
of estoppel in pais, operate only upon existing rights, and do not affect a 
subsequently acquired title. 


Appeal from Ray Circuit Court. 
Thomas I. Dent and George W. Dunn, for Appellant. 
William A. Low, for Respondent. 


Avams, Judge, delivered the opinion of the court. 


This was an action of ejectment, commenced in the Com- 
mon Pleas Court of Caldwell county, for a tract of land in 
that county, and taken by change of venue to the Ray Cir- 
cuit Court, where the case was tried and resulted in a judg- 
ment in favor of the plaintiff 

Both parties claimed title under one William H. Keitesson 
as the common source. The plaintiff showed a regular deed 
of conveyance from Keitesson to himself. The defendant 
stood upon a sheriff’s deed made on asale of the land underan 
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execution which had been issued on a personal judgment, ren- 
dered against Keitesson without service of summons, and with- 
out any appearance, and purporting to be based on an order of 
publication in a personal action; and in connection with his 
sheriffs deed the defendant relied upon the fact that the plain- 
tiff was an attorney at law and procured the judgment refer- 
red to, and was at the sale made by the sheriff, and proclaim- 
ed to the bidders that the judgment and proceedings were 
regular, and a good title would pass by the sale; and that de- 
fendant acted on those declarations, believing them to be true, 
and made his purchase at sherifi’s sale, and took the sheriff’s 
deed. It was after this sheriff’s sale and deed to the defend- 
ant, that the plaintiff made his purchase and took his con- 
veyance from Keitesson. 

The only point made and relied on, is that the plaintiff is 
estopped from setting up the title conveyed to him by Keit- 
esson, as against the defendant. It is contended, that the acts 
of the plaintiff amounted to an estoppel in pais. An estop- 
pel in pats, acts on existing rights. If the- plaintiff had 
been invested with the title at the time the defendant bonght 
under the void judgment and execution, his mouth would be 
closed from disputing the defendant’s title, by setting up his 
own title, which existed at the time. But he had no title 
upon which the alleged estoppel could act. Keitesson held 
the only title to the land at that time, and as the judgment 
and sale undér it are conceded to be void, his title was not 
impaired or in any manner affected by suchsale. Being the 
owner of the land, he held it with all itsincidents. As own- 
er, he had the right to sell and transfer the land to any per- 
son capable of making the purchase. 

Notwithstanding the conduct of the plaintiff at the sher- 
iff's sale, he was not incapacitated from subsequently acquir- 
ing the title to this land from Keitesson. There is nothing 
in the doctrine of estoppel in pazs, to justify the conclusion 
that it passes a subsequently acquired title. 

We can act only on existing, and not subsequently acquir- 
ed rights. 

Judgment affirmed. All the other judges concur. 
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Saran G. Torrsy, Respondent, vs. Samuzt James, Appellant. 


1, Evidence—Conveyances, certified copies of—Record, over fifty years old— 
Military bounty lands—Slatute, construction of—Though it might be ques- 
tionable, whether the certified copy of a conveyance of military bounty lands 
recorded over fifty years before was admissible in evidence under tlie statute 
(Wagn. Stat., 595, 33 35, 36) without further proof; yet it would be clearly ad- 
missible under the Act of March 22nd, 1873 (passed since the trial in this 
case), and therefore this court will not reverse the case on account of such ad- 
mission, but adjudge the costs of the appeal against the party who offered the 
deed in evidenve. 

2. Ejectment— Outstanding titlk—Limitations, statute of —An outstanding title 
is not admissible in evidence in favor of the defendant in an ejectment suit, 
when it is barred against the plaintiff by the Statute of Limitations. (McDonald 
vs. Schneider, 27 Mo., 405, affirmed.) 


Appeal from Carroll Circuit Court. 
Ray & Ray, for Appellant. 


I. The certified copy of the record of the deed from White- 
head to Snell was not admissible in evidence, because the 
original of said deed did not appear to have been properly 
acknowledged under our laws or the laws of Kentucky, when 
made, nor was any proof of its execution offered, nor was any 
proof offered to show what were the laws of Kentucky 
at that time in reference to the acknowledgment of deeds. 
(Crispen vs. Hannavan, 50 Mo., 415 ; 1 Greenl, Ev., 183, § 142, 
6 Ed.) Such certified copy was not admissible under 
Wagn Stat., 594, 595; the law applicable to military bounty 
lands is different (Wagn. Stat., 278, 279).] 

II. Any alteration of that law (Sess. Acts 1873, p. 44) 
since the date of the trial of this case below cannot have any- 
thing to do with the decision of this case. It has often been 
decided, that a rule of evidence frequently becomes a rule of 
property, and, when that is the case, no subsequent change of 
the law of evidence can or will be permitted to work a divest- 
ment of title, or be allowed to confer title where it did not ex- 
ist before; 

Ill. The deed from Snell to Gibson, by the certificate duly 
indorsed thereon, appeared to have been duly proven by an 
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attesting witness thereto before a competent officer, and it 
further appeared by the oath of the defendant, that said orig- 
inal of said deed was not within the power of said defendant, 
nor ever had been, and that he knew nothing about it. The 
record of said deed was therefore admissible. (Wagn. Stat., 
974-276, $$ 9, 15, 16, 17,18; Jd. 277, 278.) 

A party offering the copy of a deed pertaining to military 
bounty land is not bound to prove its loss or destruction, un- 
less the deed so offered is claimed to be admissible by reason 
of its having been acknowledged or proved out of this State 
and in conformity to the laws of the State where the acknowl- 
edgment or proof purports to be taken. (Wagn Stat., 278, 
279, §§ 35-38.) 

This deed was proved up in this State before a competent 
officer. In such case and under such certificate of proof, the 
party offering is only bound to make oath, that the original is 
not within his power. 

IV. As to outstanding title see Gurno vs. Janis, 6 Mo., 330 ; 
McDonald vs. Schneider, 27 Mo., 405; Meyer vs. Campbell, 
12 Mo., 603; Schulz vs. Lindell, 30 Mo., 310; Callaway vs. 
Fash, 50 Mo., 420; Boyd vs. Jones, 49 Mo., 202. 


L. H. Waters, for Respondent. 


I. The certified copy of the record of the deed from White- 
head to Snell is admissible in evidence under Wagn. Stat., 
595, § 33, as amended March 22d, 1873 (Laws 1873, p. 44). 
As the law stood when this cause was tried in the court below, 
the record offered, being of a deed for military bounty land, 
was not admissible. (Ryder vs. Fash, 50 Mo., 476; Crispen 
vs. Hannavan, Jd., 415.) Though error may have been 
committed by the court below on the then state of statutory 
law, yet if by subsequent legislation such change has been 
made in the then existing law, so that, if the judgment was 
reversed, the court below by virtue of the new statute would 
have to give the same judgment, this court will affirm. (Pugh 
vs. McCormick, 14 Wall., 361.) 

II. The record of the deed from Snell to Gibson was prop- 
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erly excluded. The land in controversy was military bounty 
land, and the record was of a deed which purported to have 
been executed out of this State, and within the United States, 
and the loss or destruction of the original should have been 
proved. (Wagn. Stat., 270,§38.) This deed was executed 
when it was “signed, sealed, and delivered.” (Christy vs. 
Cavanagh, 45 Mo., 375; Barton vs. Murrain, 27 Mo., 240.) 
Deeds to military bounty lands, executed out of the State, 
are withdrawn from the statutory rules of evidence relating 
to conveyances in general. (Crispen vs. Hannavan, 50 Mo., 
415.) 

IIT. The outstanding title relied on by appellant was barred 
by the statute of limitation. 


Napron, Judge, delivered the opinion of the court. — 


This was an ejectment by plaintiff to recover a tract of land 
in the Military Bounty Land District. 

The plaintiff's title was based on a deed from one White- 
head to her ancestor, dated June 3, 1819, and recorded in 
Howard Co., Mo., Nov. 8, 1819. 

The defendant offered an outstanding title in one Gibson, 
depending on a deed made by plaintiff's ancestor, dated Jan’y 
17, 1820, and recorded March 6,1872. The only questions in 
the case are presented by the admission of the certified copy 
of the first deed, and the rejection of the certified copy of the 
second. The deed from Whitehead to Snell, plaintiffs an- 
cestor, is clearly admissible under the 35th and 36th sections of 
the law concerning Evidence (Wagn. Stat., 595), since the leg- 
islative interpretation of these sections by the Act of March 
22. 1373 (Sess. Acts of 1873, p. 44), and if there was any 
donbt about the propriety of its being received in evidence 
under the statutes as they were at the trial, it would be use- 
1ess to send the case back, as it is certainly admissible now. 
This is only a question of costs. 

The deed to Gibson was properly excluded. There was 
no proof of the loss or destruction of the deed (Barton vs. 
Murrain, 27 Mo., 240). Besides, it was offered as an outetand- 
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ing title, and was barred as to the plaintiff by the Statute of 
Limitations. (McDonald vs. Schneider, 27 Mo., 405.) 

The judgment is affirmed, but the costs of the appeal adjudged 
against plaintiff below. Judges Adams and Wagner absent. 





7. 
ww 


Oprnton oF THE Court, Iv Response To THE Kesonvurion oF 
THE GENERAL AssEMBLY OF THE Srate or Missovurt. 


1. Constitution—**Solemn occasion,’’ ele.— What is—Each branch of State govern- 
ment to determine question for itself.—Semble, That what are “important ques- 
tions of constitutional law,” and what are “solemn occasions,” (Art. VI, 311, 
State Const.) the framers of the Constitution intended each branch of the 
State government, to determine for itself. 

2. Constitution—Opinion of Supreme Court, cannot be given, when.—The 
Court cannot under the State Constitution, (Art. VI,Supreme 32 11,) give 
opinions on questions involving the interests of corporations or private per- 
sons, which may subsequently come before it in contested cases. 

3. Constitution—Proposed legislation—Effect of on State lien, etc.—Questions re- 
lating to the effect of a proposed law upon a prior lien of the State, are not 
ones of constitutional law, but depend upon facts and principles of common 
law. 

4. Constitution—Eztension of loan—Giving or loaning of eredit.—Semble, That 
an act of the legislature granting an extension of time upon a loan formerly 
made to a railroad company, is not in conflict with Art. XI, 314, State Const., 
which prohibits the giving or loaning of. the State’s credit, in aid of any per- 
son, association or corporation. 


On February 27th, 1874, the House of Representatives of the 
27th General Assembly, adopted the following resolution, 
to-wit: 

‘“Wuereas, One million five hundred thousand dollars of 
the indebtedness due by the Hannibal and St. Joseph R. R. 
Company, to the State of Missouri, matures during the pres- 
ent year, and, whereas, there has been introduced into this 
House, and referred to the Committee on Judiciary, a bill 
providing for an extension of twenty years time to said Rail- 
road, on said indebtedness, by substituting a new series of 
bonds for the old ones, issued by the State to mid R. R. Com- 


pany, therefore, 
32—vVoL. LV 
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Resolved, That the Jadges of the Supreme Court of this 
State, are hereby requested to furnish to this House, at as 
early a day as possible their opinion, on the question: Wheth- 
er such an extension of time on said indebtedness, would be 
a loaning or giving of the State’s credit, as is contemplated 
by Sec. 13, of Article 11, of the Constitution of the State of 
Missouri? and also: 

Wuereas, The granting of such an extension of time to 
said R. R. Company on said bonds, would imperil the State’s 
first mortgage lien on the property of said R. R. Company, 
by deferring it in point of priority to any other lien or claim 
now upon the property of said R. R. Company.” 

Which was read and adopted Feby. 9th., 1874. 

J. T. Prartr, Chief Clerk. 


In reply thereto, the Judges of the Supreme Court trans 
mitted the following paper : 

Sr. Josrrn, Feb. 23, 1874. 

The Judges of the Supreme Court, are in receipt of a res- 
olution of the House of Representatives, of the General As- 
sembly of the State, requesting their opinion in regard to a 
proposed bill touching the guaranteed bonds of the Han. & 
St. Jo. R. R. Co., together with a copy of the proposed en- 
actment, both of which have been forwarded by the Clerk of 
the House to the Clerk of this Court, at this place. 

The questions propounded in the resolution, relate to the 
power of the legislature, under the 13th section of the 11th 
Article of our Constitution, to pass the proposed bill, giving 
an extension of 20 years to the company upon their indebt- 
edness of fifteen hundred thousand dollars, for which the 
State holds a first lien on their property, and to the effect 
of such extension upon the rights of incumbrancers subse- 
quent to the State. 

The provision in our Constitution which requires the judg- 
es to give opinions, on “important questions of constitution- 
al law” and on “solemn occasions” at the instance of the 
Governor or either braach of the General Assembly, is some- 
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what anomalous in its character, and couched in terms vague, 
indistinct and hardly susceptible of definite interpretation. 
What is a solemn occasion, or what may be regarded as an 
important question of constitutional law, are matters not 
easily defined; and the answers to these questions were per- 
haps, designed to be left to the legislative and executive de- 
partments of the government to determine for themselves, 
and to the Judicial Department to determine for itself; and 
such heretofore has been the practical construction of this 
provision. 

On two former occasions this court has given opinions con- 
struing this 11th Section of the 6th Article, of the Consti- 
tution. (37 Mo., 135; 51 Mo., 586.) In both cases the court 
declined giving opinions upon questions involving the inter- 
ests of corporations or private persons. 

The House of Representatives will readily perceive the im- 
propriety of a court in the last resort expressing, in advance, 
opinions upon points which may subsequently come before 
them in contested cases. Such opinions would be ez parte, 
without argument and without a due consideration of the 
facts, which might be material to a proper conclusion. 

The questions propounded to the Judges mainly relate to 
the effect of the proposed law, upon the prior lien of the 
State, a question not of constitutional law at all, but depend- 
ing altogether upon facts and principles of common law. We 
might readily conclude that the legislature has the power to 
grant the extension to the Han. & St. Jo. R. R. Co., if they 
thought proper to do so, and that the 14th Section of the 11th 
Article of the Constitution, which prohibits the credit of the 
State from being given or loaned in aid of any person, aseo- 
ciation or corporation, did not apply to a law which did not 
propose a loan or a gift, but simply an extension of time to 
a previous loan, and which might be necessary to secure the 
previous loan. But as the question embraces the right of in- 
cumbrances subsequent to that of the State, it is manifestly 
one which concerns others besides the State, and therefore is 
one upon which the court could not with any regard to the 
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limitations of judicial power, express any opinion in advance 
of actual litigation. 

The opinion given by the Judges recently, in relation to a 
proposed law to re-district the State into judicial circuits, 
was upon & question affecting no private or corporate inter- 
ests, but a question of public policy alone. Where others 
are concerned beside the State they are entitled to be heard; 
and an opinion in advance of litigation would be a violation 
of the fundamental principle upon which all courts are based. 

The Judges must therefore, with the highest respect for 
the House of Representatives, decline to answer the ques 
tions propounded. 


[Signed] T. A. SHErwoon, 
Davin Wacner, 
W. B. Napton, 
aes H. M. Vortss, 

a Wasa Apams. 





y.% 
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Joun H. Warez, Respondent, vs. Wittiam Jounson, et al., 
Appellants. 


1. Sheriff's deed—Statutory power—Imperfect execution of, equity will not aid.— 
A sheriff in the sale of land acts inthe exercise of a statutory power and 
where his deed contains a false description, a court of equity will not aid the 
deed, and pass the title. The only remedy in such case is a proceeding to obtain 
a new deed in the court from whence the process issued. 

2. Land titles—Acts of ownership done bona fide—Possession— Trespass— Eject. 

ment,etc.—W here one does them in good faith, believing that he has valid title to 
certain land, acts such as, ¢. g., cutting timber, etc., will constitute posses- 
sion so that the real owner cannot maintain trespass, but must resort to his 
action in ejectment, 

Land ltitles—Tide to a part of a tract—Cutting timber, etc., on remainder— 
Trespass.—One having color of title to only a portion of a tract of time 
bered land, cannot take possession of the remainder by acts such as cliop- 
ping fire-wood and saw logs and the like, so as to compel the owner to resort 
to his remedy by ejectment, but will be liable as a trespasser. 

4. Practice, civil—Demurrer— Answer waives.—To bring an issue raised by de- 
murrer before the Supreme Court, defendant must stand upon his pleading. By 
answering over he waives his demurrer. 

5. Trespass—Injunction.—An action for trespass may embrace a prayer for in- 

junction, (Wagn. Stat., 1029, 3 4.) 


“ 
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Appeal from Buchanan Common Pleas. 


Vineyard & Chandler, for Appellants, presented the fol- 
lowing among other points: 


I. Plaintiff could not combine in one count trespass for cut- 
ting and carrying away timber, and an action in eyuity, to 
restrain defendant from further trespasses. (Peyton vs. Rose, 
41 Mo., 257; Jones vs. Moore, 42 Mo., 413; Henderson vs. 
Dickey, 50 Mo., 160; Curd vs. Lackland, 43 Mo., 139.) 

Il. An action of trespass is one for injury to the possession ; 
and plaintiff had none. He was endeavoring to test his title 
to land not in his possession by an action in trespass, which 
cannot be done. (Cochran vs. Whitesides, 34 Mo., 417; 
Draper vs. Shoot, 25 Mo., 197.) 

III. Although the court might have regarded defendant’s 
title as defective, still if possession was taken under it and 
held adversely to plaintiff, defendant ought to have been per- 
mitted to show the fact. 

IV. The sheriff's deed ought to have been excluded. No 
surveyor, from the description contained in it, could tell where 
the land was, 


Allen H. Vories, for Respondent. 


I. Neither courts of equity nor courts of law can carry in- 
to effect the incomplete execution of statutory powers, nor 
reform sheriffs’ deeds. (See Moreau vs. Detchemendy, 18 
Mo., 522, 531; Moreau vs. Branham, 27 Mo., 351, 364; 
Hubble vs. Vaughn, 42 Mo., 138; Abernathy vs. Denny, 49 
Mo., 468.) 

II. There is no method known to the law by which his 
deed can be reformed, so as to make a good title to him ; neith- 
er can evidence in aid of it be admitted. (See King vs. Fink, 
51 Mo., 209, 212.) 

Ill. Appellants answering over, cannot avail themselves 
of any grounds alleged in their demurrer as to insufficiency 
of pleadings. (See Freeman vs. Camden, 7 Mo., 298; Wagn. 
Stat., 1036, § 19 ; Pickering vs. Miss. V. & N. Y. 0. 47 Mo. 
461.) 
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Apams, Judge, delivered the opinion of the court. 


This was an action of trespass commenced in the Nodaway 
Cirenit Court, and taken by change of venue to Buchanan 
county. The trespass complained of was for cutting timber 
on lot 2 of section 30, in township 65, of range 37, situated in 
Nodaway county, which the plaintiff alleged belonged to 
him. The defendants by their answer denied all the allega- 
tions of the petition, and alleged title in themselves to the 
land in dispute, under and by virtue of a sheriffs sale of the 
Jand as the property of Robert Russell. They alleged that 
the sheriff sold this identical land, but in his deed, by mistake, 
described the landas the north half of the west half of lot 2 of the 
south-west quarter of section 30, township 65, of range 37. They 
charge that the plaintiff took his title with full knowledge of 
the defendant’s title and of the alleged mistake; and ask that 
the plaintiff be estopped from setting up claim to said land, 
That part of the answer, setting up the alleged mistake in 
the sheriff's deed, was on motion of the plaintiffs stricken out 
and the defendants excepted. 

Both parties claim title under Robert R. Russell as the 
common source of title, and the evidence proved that Russell 
held the legal title by regular conveyances from the patentees 
under the United States. The plaintiffs claimed title under 
a sheriff's deed on a sale made on the same judgment against 
Russell, under an execution subsequent to that under which 
the defendants claim. The evidence showed that section 30 
referred to, was divided into 11 lots, numbered consecutively 
from 1 toll, and that there was only one lot in the sec- 
tion, numbered 2. It was also in evidence, that the land was 
only valuable for the timber, and was subject to overflow, 
and not suitable for cultivation. The defendants in the pro- 
gress of the trial offered to prove that they took possession of 
the land by using itin connection with their farm for fire 
wood, and cutting timber for saw logs, and that they took such 
possession under the sheriff's deed under which they claim, 
and held it up to the commencement of this suit. This evi- 
dence at the instance of the plaintiffs was excluded, and the 
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defendants excepted. The defendants also offered their sher- 
iffs deed in evidence, and offered evidence to prove the alleg- 
ed mistake in the same, which were excluded; andalso raised 
the same points by way of instructions on the trial. The 
ease resulted in a verdict and judgment for plaintiffs. The 
defendant filed a motion for a new trial, saving the same 
points excepted to on the trial, which motion was overruled, 
and they have appealed to this court. 
1st. A sheriff, in sales of land on execution, acts in the exercise 

of powers conferred on him by statute. His authority to 
make a deed is derived from the statute, and no court except 
the court under whose process he acts, can supervise his pro- 
ceedings. If he actually levies on a particular tract of land 
and sells the same as levied on, and by mistake falsely de- 
scribes the land in his deed, he may, under the supervision of the 
court issuing the process, make a new deed which will as to 
parties and privies and all purchasers with notice, relate to the 
time of the sale, and pass the title from that time. If the 
sheriff who made the sale becomes incapacitated to make the 
new deed, our statute provides that it may be made by anoth- 
er sheriff, and these provisions of the statute must be pursued, 
and furnish the only remedy in such cases. It is a well 
settled principle, which needs no illustration or citation of au- 
thorities, that a court of equity cannot aid the imperfect exe- 
cution of a statutory power. The court therefore committed 
no error in striking out that part of the defendant’s answer, 
and in excluding the evidence, and refusing the instruction 
in regard to the alleged mistake in their sheriff's deed. 

2nd. But their deed as made covered one-fourth of the land 
in dispute, and on that ground it was admissible to show title 
in them to that part of the land. The evidence does not dis- 
close whether the timber was cut on the part covered by the 
defendants sherift’s deed or not, and therefore they had the 
right to intrdduce this deed as a defense to the alleged tres- 
pass, and the court erred in excluding it. 

3rd. When a party has tlfe legal title to land not in the actual 
occupancy of another, he is presumed to be in the possession so 




























ST. JOSEPH. 


Ware v. Johnson, et al. 








as to maintain trespass against a wrong-doer. So a party may 
under a deed only giving color of title, take euch possession asa 
tract of land may be capable of, as for instance he may claim 
titleand use the tract of the land for fire wood, saw logs, and in 
every other way that an owner of timbered land unfenced, may 
in connection with his farm. And such possession will be held to 
be an actual possession, and ifinvaded, he may maintain trespass 
or forcible entry and detainer as the case may be. (Chapman vs. 
Templeton, 53 Mo., 463; Fitch vs. Gosser, 54 Mo., 267.) 
But a wrong-doer without color of title cannot take posses- 
sion in that way. It can only be done by one acting in good 
faith, believing that he has a good title, and when he is so in 
possession in good faith, the real owner must resort to his ac- 
tion of ejectment or other possessory action, and cannot main- 
tain trespass against the person in possession. The only color 
of title the defendant had to this land was the sheriff's deed 
for one-fourth of it. They might be held to bein possession of 
that fourth by the acts of ownership they offered in evidence, 
if such acts were committed on that fourth; but they had no 
right to claim possession of that part of the lot outside of 
their deed, simply by cutting timber on the land, As their 
deed stood they had no pretense of any title to that part of 
the lot, and their acts as committed thereon, were simply acts 
of trespass for which they would be liable to the plaintiffs. 
4th. The plaintiff in his petition asked for an injunction 
restraining one of the defendants from cutting timber on the 
land, alleging that he was wholly insolvent and threatened to 
continue the trespass, and that the land was only valuable for 
its timber. The defendants demurred to the petition on this 
account, but the demurrer was overruled, and they afterwards 
answered and proceeded with the trial. As the defendants 
did not stand on the demurrer, this point is not properly be- 
fore us. A bill of exceptions is not the proper way to pre- 
sent a point raised by demurrer. The defendant must stand on 
the demurrer, to bring the point before this court; by an- 
swering over the defendants waived their demurrer; but if 
the point were properly here, I think it was decided rightly. 
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Our statute allows an injunction to protect the subject matter 
of litigation during the pending of the suit, and I can see no 
reason why it may not be claimed in the same petition. (See 
Sec. 4, 2 Wagn. Stat., 1029.) 





- 


Judgment reversed, and the cause remanded ; Judge Vories - 


not sitting. The other judges concur. 





° 


Witt1am Brooxs, et al., Appellants, vs. Hiram R. Jameson, 
et al., Respondents. 


agent, at the time of making a sale as agent, are admissible in evidence as 
part of the res geste. 

| 2. Agency—How proved.—The authority of an agent need not necessarily be 

\ proved by au express contract, but may be proved by the habit and course 

of business of the principal. 

8. Principal and agent—Third parties—Estoppel.—If a man holds out another 
as his agent, and thus induces persons to deal with him as agent, the prin- 
cipal is estopped, as to such third parties, from denying the agency. 


( Agents—Declarations of, when part of the res geste.—Representations of an 


Appeal from Gentry Circuit Court. 
Strong §& Hedenburg, and Bennett Pike, for Appellants. 


I. The taking of the notes in the names of the principals 
and in their business, without the continued possession of the 
same, or at least having the same in possession up to, and at 
the time of, payment, did not authorize said agents to collect 
the money due thereon by virtue of their agency., (Sto. 
Ag., 114, § 98; Doubleday vs. Krew, 60 Barb., 181.) 

II. The said agents had the first two notes in their posses- 
sion at the time of their collection of them. This, in connec- 
tion with the fact of their having taken the same for their 
principals, raises a presumption of incidental authority in 
such agents to receive the money due on them. (Sto. Ag., 
120, $104.) 

III. These agents were only special agents, and their de- 
‘clarations as to their authority did not determine the extent 
of such authority. 
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Chandler §& Sherman, for Respondents. 


- I. The representations, declarations and conversations of 

-piaintiffs’ agents at the time of the sale of plaintiffs’ machine 
to defendants, and respecting the transaction, constitute part 
of the res geste. (Sandford vs. Handy, 23 Wend., 260.) 

II. The real question is not what power was intended to be 
given to the agents, but what power a third person, who 
dealt with the agents, had a right to infer from the acts of the 

| agents and those of the principals, (Johnson vs. Jones, 4 
Barb., 373; Perkins vs. Wash. Ins. Co., 4 Comst., 645; 
Comm’! Bank of Lake Erie vs. Morton, 1 Hill, 501; Trades- 
men’s Bank vs. Astor, 11 Wend., 87.) 

III. It is not necessary in order to constitute a general 
agent, that he should have done an act the same in specie 
with that in question. If he has done things of the same 
general character and effect with the assent of his principal, 
that is enough. (Comm’] Bank of Lake Erie vs. Morton, 
supra; Perkins vs. Wash. Ins. Co. supra.) 

IV. Persons dealing with agents, clothed with apparent 


/ authority by their principals, have the right to rely upon the 


acts and declarations of such agents respecting matters within 
the scope of their apparent authority, though they be limited 
in their agency, unless such persons knew of such limitations. 
(Howe Machine Co. vs. Snow, 32 Iowa, 433; Sumner vs, 
Saunders, 51 Mo., 89; Sto. Ag., §§ 137, 127, n. 2; Picker- 
ing vs. Buck, 15 East., 38; De Baun vs. Atchison, 14 Mo., 
543.) 

V. Ratification arises often by implication, and it is not 
necessary that there should be any positive or direct confir- 
mation. Slight circumstances and small matters will some- 
times suffice to raise a presumption of ratification. (Sto. 
Ag., $3 252, 253, e¢ seg.) 


Vortes, Judge, delivered the opinion of the court. 


This action was brought on an instrument described in the 
petition asa promissory note, which is in the following words? 
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“Cameron, Mo., Aug. 9th, 1869. 

“On or before the first day of October, 1870, we promise to 
pay Upton Brown & Oo. or order, two hundred dollars for 
value received in thresher, with interest at 7 per cent. pay- 
able at Cameron, Mo. The express condition of the sale and 
purchase of said thresher is such, that the title, ownership or 
possession does not pass from said Upton & Brown, until this 
note and interest is paid in full: that said Upton Brown 
& Co. have full power to declare this note due and take pos- 
session of said thresher at any time they may deem them- 
selves insecure, even before the maturity of said note. 

“For the purpose of obtaining credit, we certify that we 
own in our own name 800 acres of land, with 180 acres im- 
proved, worth over incumbrances, $ ; worth of personal 
property over and above all indebtedness §$ . 

The petition set out this note, and was otherwise in the usual 
form. The answer set up the allegation that the note had been 
fully paid when it became due, and prayed judgment for costs. 
The replication simply denied the payments. 

At the trial it was admitted by the defendants, that plain- 
tiffs composed the partnership firm of Upton Brown & Oo., 
and the plaintiffs read the note in evidence and closed. The 
defendants were each examined as witnesses. Their evidence 
tended to prove, that, at the time of the execution of the 
note sued on, the defendants purchased at Cameron, Missouri, 
of the firm of Auter Bro’s & Shutt, a thresher, for which 
they agreed to pay eight hundred dollars, two hundred dol- 
lars of which was paid down at the time of the purchase ; 
and that they executed three promissory notes for two hun- 
dred dollars each, payable to plaintiffs, and delivered to said 
firm of Auter Bro’s & Shutt, as plaintiffs’ agents, for the bal- 
ance of the purchase money; one of said notes being made 
payable in October, 1869; one on the Ist of January, 1870; 
and the third on the 1st of October, 1870; the third one be- 
ing the same on which this snit is brought; that thé said 
Auter Bro’s & Shutt represented themselves to be the agents 
of plaintiffs in the sale of the machine and taking the notes, 
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and told the defendants, that when their notes fell due to 
come to them in Cameron, Mo., and pay off the notes; that 
the defendants paid off the first note about the time the same 
became due to’ Auter Bro’s & Shutt, at Cameron, Mo., who 
then had said note in their possession, and when the note was 
paid, they delivered it up to defendants; that a short time 
before the second note became due, defendants paid a portion 
of it to Auter Bro’s & Shutt, at Cameron, who said they 
would credit the amount so paid on said note; that said note 
was not exhibited at the time of said payment ; tliat, after- 
wards, about the time the second note became due, they paid 
the balance due thereon in full to Auter Bro’s & Shutt, at 
Cameron, who then had the note, and delivered it to defend- 
ants at the time of payment; that defendants, at the time of 
taking up the second note, paid to said Auter & Co. $27 00, 
or $35, to be credited on the note sued on, but that they did 
not see the note at the time, but took a receipt for such pay- 
ment, signed by Auter Bro’s & Shutt. 

To all of the above evidence given by the defendants, the 
plaintiffs at the time objected, on the ground that said evi- 
dence was incompetent and not relevant to the cause. The 
court overruled the objection, and the plaintiffs excepted. 
The defendants introduced further evidence, tending to prove 
that, a short time after the second note executed for the ma- 
chine had become due and had been paid, they received a 
letter from the plaintiffs, directing them to pay the same to 
Auter Bro’s & Shutt, at Cameron, Mo., which was the only 
letter ever received by them from plaintiffs ; that, about the 
time the note sued on became due, they went to Cameron to 
pay the balance due thereon, and paid the same to Auter 
Bro’s & Shutt; that they did not present the note; that it 
was late in the evening when they called to pay it, and, when 
it was paid, they called for the note; one of the firm hunted 
for the note, another member of the firm expressed his doubts 
as to whether the note was there, and after the note had been 
hunted for unsuccessfully, they gave him a receipt for the 
money in full discharge of the note, Auter Bro’s & Shutt, 
agreeing to send them the note when procured or found. 
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The depositions of plaintiffs, James Upton and Perry Up- 
ton, were then read in evidence, which tended to prove that 
the plaintiffs were partners in manufacturing threshing ma- 
chines in the State of Michigan; that their business was ex- 
clusively carried on in Michigan, so far as the manufacture 
of machines was concerned; that they all reside in Mich- 
igan; that Auter Bro’s & Shutt, a firm at Cameron, Mo., 
were their agents at Cameron for the sale of their ma- 
chines, and as such agents possessed no authority except to 
sell the machines; that on the 29th of March, 1870, the 
plaintiffs received the note sued on from said firm at Cam- 
eron on the sale of one threshing machine; that on the 16th 
day of September, 1870, the note was forwarded by plaintiffs 
to the Cameron Deposit Bank for collection; that the note 
had remained in their possession from the time it was receiv- 
ed up to the time they sent it to the bank; that said Auter 
Bro’s & Shutt were never requested by plaintiffs to collect 
said note, nor did they ever have any authority to collect or 
receive any money thereon; that plaintiffs were always the 
owners and holders of the note ; that plaintiffs did-hold anoth- 
er note against defendants, which was due long before the 
note sued on, which at the request of the defendants was sent 
to Auter Bro’s & Shutt for collection, but that no other note 
was ever sent to them for collection; that plaintiffs have nev- 
er received any part of the money due upon said note; that 
no local agent of the plaintiffs is ever authorized to collect or 
receive the money upon any note or other obligation of plain- 
tiffs, unless specially requested to do so in the particular case ; 
that they are only authorized to receive the cash payment 
paid down at the sale of amachine. The defendants in re- 
buttal each testified, that neither of them ever requested 
plaintiffs to send the note or any note to Auter Bro’s & 
Shutt for collection, nor had they ever any communication 
with plaintiffs of any nature whatever. 

The court at the close of the evidence was requested by 
the plaintiffs to instruct the jury, as follows: 1st. “The plead- 
ings in this case admit, that the defendants executed the 
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note sued on in this case, and, if the jury believe from the 
evidence that they are the persons who composed the firm of 
Upton, Brown & Co. at the time said note was given, the 
jury will find for the plaintiffs, unless they further believe 
from the evidence, that defendants paid the full amount of 
said note to plaintiffs, or to some one authorized by plaintiffs 
to collect the same, before this suit was brought, and it de- 
volves on the defendants. to prove such payment.” 

This instruction was refused by the court in the form 
above written, but the court inserted in said instruction, im- 
mediately after the words therein “to collect the same” and 
before the words “ before this suit,” these words “ or who the 
plaintiffs by their acts held out to defendants as being author- 
ized so to collect said note.” The court then gave the jury 
said instruction so modified. To the action of the court, in 
refusing the instruction as originally asked and in modifying 
the same, the plaintiffs at the time excepted. 

The plaintiffs also asked the court to give the jury the fol- 
lowing instruction: “It devolves on the defendants to prove 
to the satisfaction of the jury, that they paid said note to 
Auter Bro’s & Shutt, and that they were authorized by plain- 
tiffs to collect and receive the amount of said note, and, unless 
the defendants so prove, the jury will find for the plaintiffs.” 
This last instruction was also modified by inserting in the ap- 
propriate place therein the same words inserted in the first 
instruction above set forth, and then given to the jury, to 
which the plaintiffs again excepted. 

The court then of its own motion, and at the request of the 
defendants, instructed the jury as follows: 

Ist. “If the jury believe from the evidence, that the de- 
fendants purchased of plaintiffs, who then lived in Michigan, 
through their agents, Auter Bro’s & Shutt, at Cameron, Mo., 
a machine, and at the time paid said agents a portion of the 
purchase money, and gave to the plaintiffs three notes for the 
remainder of the purchase money due and payable at future 
times, and that said Auter Bro’s & Shutt were agents for that 
purpose, and that defendants or any of them paid off subse- 
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quently two of said notes, the two first falling due, to said 
agents at Cameron, Mo., at the request of said agents, and 
that plaintiffs at that time or subsequently, and before the 
payment of the note in suit, ratified the acts of said Auter 
Bro’s & Shutt as their agents; and if the jury believe, that 
defendants or either of them, after such payment of the pur- 
chase money and of two notes, paid off in good faith to said 
Auter Bro’s & Shutt, as agents as aforesaid of plaintiffs, the 
note sued on, believing at the time that said Auter Bro’s & 
Shutt were such agents, and without any notice from plain- 
tiffs that they were not such agents, then the jury must find 
for defendants.” 

2nd. “ If the jury believe from the evidence, that the plain- 
tiffs by their acts held out the idea to the defendants, that 
Auter Bro’s & Shutt were their agents, and were authorized 
as such to collect the amount due on the note sued on, and 
that the defendants, in consequence of such inducement, paid 
in good faith the amount of such note to such agents, the jury 
will find for the defendants.” There were other instructions 
asked for by the plaintiffs and refused by the court, but they 
do not involve any new point not involved in the modifica- 
tion of the instructions above set forth. The jury rendered 
a verdict in favor of the defendants. The plaintiffs filed a 
motion to set aside the verdict and for a new trial, assigning 
the usual causes therefor. This motion being overruled by 
the court, and final judgment rendered in favor of the defend- 
ants, the plaintiffs appealed to this court. 

The first objection, raised on the record of this case to the 
action of the Circuit Court, is to the admission of the evidence 
on the part of the defendants which was objected to by the 
plaintiffs. The evidence was objected to, because it was im- 
material and irrelevant. This evidence tended to prove what 
was said by the agents of the plaintiffs at the time the ma- 
chine was sold and the note sued on was executed. It is 
shown by this evidence, that, at the time the machine was 
purchased and the note executed, and asa part of the transac- 
tion, the agents who sold the machine told the defendants that 
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the notes could be paid to them in Cameron ; that two of the 
notes were taken up from and paid to these agents, who had the 
notes in their possession at the times they respectively became 
due. This evidence was certainly admissible. There is no 
question but that these agents were authorized by plaintiffs to 
sell the machine ; that fact is admitted by plaintiffs ; their repre- 
sentations at the time of the sale then formed a part of the tran- 
saction, and were properly admissible in evidence, and when 
taken in connection with the fact, that the two first notes were 
found in their possession when due and paid to them, and with 
the further fact, that the notes were made payable at Cameron 
where the agents lived, and nat in Michigan where the plain- 
tiffs reside, strongly tended to prove, that the agents were the 
agents of the plaintiffs to collect the notes, and were so held 
out by the plaintiffs. ‘The evidence was therefore properly 
admitted. (Sumner vs. Saunders, 51 Mo., 89; Howe Ma- 
chine Co, vs. Snow, 32 Iowa, 433.) The authority of an 
agent need not necessarily be proved by any express contract 
of agency; but may be proved by the habit and course of 
business of the principal. (Franklin vs. Globe Mutual Life 
Ins. Oo., 52 Mo., 461, and cases cited.) 

The next objection made to the action of the court below 
is, that the court improperly refused the instructions asked 
for by the plaintiffs, and modified them so as to improperly 
present the law of the case to the jury. If the instructions 
as given properly presented the law of the case to the jury as 
applicable to the facts in evidence, it makes no difference to 
the plaintiffs, whether the instructions, as originally asked by 
them before being modified, stated a correct abstract propo- 
sition of law or not. All that they had a right to was, that 
the law growing out of the facts in evidence should be properly 
presented in the instructions. The instructions as modified 
tell the jury, that, unless they believe from the evidence, that 
defendants paid the full amount of the note sued on to plainiffs, 
or to some one authorized by plaintiffs to collect the same, or 
whom the plaintiffs by their acts held ont to defendants as being 
authorized so to collect said note before this suit was brought, 
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they should find for plaintiffs, and it devolved on the defendants 
to prove such payment. This instruction as modified cer- 
tainly stated the law fairly, and was founded on the evidence 
in the case. As before stated, the notes were made payable at 
Cameron, Missouri. The agents, when making the sale of the 
machine and taking the notes, told defendants that they could 
pay the notes to them at Cameron; the two first notes as 
they became due were found in the hands of the agents, and 
paid to them, and the notes taken up. The plaintiffs, when the 
second note became due, had written to the defendants, re- 
questing them to pay it to these same agents. This they had 
been told by the agents, when the notes were given, was the 
way the payments were to be made. If the plaintiffs had by 
this course of dealing held out those men at Cameron as their 
agents to receive the money, and this induced the defendants 
* to pay the money to the agents, they ought to be concluded 
thereby. To permit the principal in such case to deny the 
authority of the agent would be to perpetrate a fraud upon 
innocent persons. (Story’s Agency, § 127, and cases cited ; 
Johnson vs. Jones, 4 Barb. [N. Y.], 569.) 

The plaintiffs also object to the instruction given to the 
jury by the court, because the jury are told in said instruc- 
tion, that, if they believe from the evidence, that the plain- 
tiffs held out the persons, to whom the note was paid, as their 
agents to collect said note, by ratifying his previous acts, etc., 
that the defendants had a right to pay the note to said agents. 
This is objected to, because it is insisted, that there was no 
evidence tending to prove that there was any ratification by 
plaintiffs of the collection of the note sued on by the agents. 
The instruction does not assume that there was any ratification 
on the part of the plaintiffs of the act of the agent in collect- 
ing the money on the note sued on. The jury are only told, 
that if the plaintiffs, by ratifying the previous acts of the 
agents in collecting the two notes first due, and which had 
been collected by the agents, etc., had held them ont as their 
agents to collect the money, ete. There was evidence tend- 
ing to prove a ratification of the agents’ acts by the plaintiffs, 
33—VOL. LV. 
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or tending to prove that the agency really existed, and there 
is no substantial difference between the two. The agents 
had told the defendants, when the notes were executed, that 
they could pay the notes to them when they became due. 
As the two first notes became due, they were found in the 
hands of the agents, and paid to them; after the first note 
was paid to the agents, the defendants were requested by 
plaintiffs to pay the second note to the same agents, which 
was so paid. It seems to me that if, as the plaintiffs charge, 
the agents had no original authority to collect the notes, that 
these acts of the plaintiffs were a complete ratification of the 
agents’ acts, and would amount to a holding out of the agents 
to the defendants as having full authority to collect the notes. 

While the instructions given may not be worded in the 
most appropriate language, they are substantially correct, and, 
as we believe, the judgment is for the right party. 

The judgment is affirmed. The other judges concur. 


In the Supreme Court, Feb. Term, 1874. 
James M. Upton, eé al., vs. Hiram Jameson, ef al. 


A motion for a re-hearing has been filed in this case, 
in which it is insisted, that the main point raised by the appel- 
lants in the case has been overlooked or ignored in the opinion 
delivered. 

The point referred to is, that the payment of the first two 
notes by defendants to the agents at Cameron, who had sold 
the defendants the machine, the notes being in the agents’ 
possession when they became due, did not authorize the court 
30 instruct the jury, that they might infer from such payment 

n authority in the agents to collect the last or third note 
vhen it became due, the same not being in their possession. 

That point was not overlooked. The court intended to 

din the opinion delivered, that as the agents, who were 
‘iorized to sell the machine and take the notes therefor, 
agreed with defendants that the notes could be paid to 
agents in Cameron, and as the two first notes as they be- 
e due were found in Cameron in the hands of the agents 
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and there paid; and as the plaintiffs had requested the de- 
fendants, after the first note was paid, to pay the second note 
to said agents, that these circumstances tended to prove that 
the plaintiffs not only had notice of the agreement made with 
the agents that the notes could be paid to them, but they also 
tended to prove that plaintiffs had ratified the agreement made 
by the agents, and that, althongh the instructions given to 
the jury were not written with technical accuracy, when ta- 
ken altogether they could not have misled the jury to the 
prejudice of the rights of the plaintiffs. 

The motion will be overruled. The other judges concur. 





>) 


Danie, C. Youne & Oo., Plaintiffs in Error, vs. Duptey L. 
Rots, et al., Defendants in Error. 


1, Mortgages and deeds of trust—Proceedings at law on same debt—Attachment 
—Sale of morigaged property—Purchase by mortgagee—Purchase by stranger 
—Subsequent foreclosure as to part purchased by stranger—Contribution.— 
A. mortgaged certain lands to B., and afterwards, in a proceeding at law by at- 
tachment for the debt secured by the mortgage, B. had these lands sold, pur- 
chasing a part of them, and ©, a stranger purchasing a part. Subsequently 
B. brought an action on the mortgage, asking for a foreclosure thereof only as 
to the land purchased by C. Held, that B. had no right in an action at law on 
the debts secured by the mortgage to sell and buy in the mortgaged property, 
and that his purchase left the lands as they stood before, and that C’s pur- 
chase, if valid at all, only amounted to a purchase of the equity of redemption ; 
that C. had a right to demand that all the mortgaged property be brought be- 
fore the court for foreclosure, in order that the other lands might bear their 
proportion of the entire indebtedness, and that without so doing B, had no 
standing in court. - 


Error to Livingston Circuit Court. 
Broadus § Pollard, for Plaintiffs in Error. 


I. The court erred in holding, that by the sale under the 
proceedings at law Moore acquired a fee simple title to the 
land purchased by him. (Thornton vs. Pigg, 24 Mo., 249; 
Lumley vs. Robinson, 26 Mo., 364; Jackson vs. Hull, 10 
Johns., 481.) 
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Norville & Moore, for Defendants in Error. 


I. The plaintiffs, having once had judgment for this debt, 
and against this land, and having had the same sold in satis- 
faction of part of the debt, cannot afterwards proceed against 
the same land in the hands of a purchaser under the first 
judgment. (Buford vs. Smith, 7 Mo., 489; Miles vs. Davis, 
19 Mo., 408.) 

II. Though the original debt was secured by deed of trust 
on the land mentioned in plaintiffs’ petition, yet they then 
chose to proceed by suit in court to enforce their lien and col- 
lect their debt; the power of sale contained in the deed of 
trust was only a cumulative remedy, and does not oust the 
inherent equitable jurisdiction of the court. (2 Amer. L. 
Reg. [N. S8.], 650, and cases cited.) 


Avams, Judge, delivered the opinion of the court. 


This was an action to foreclose a deed of trust. The case 
stands here upon a demurrer to plaintiffs’ petition, which was 
sustained by the court, and final judgment rendered thereon 
against the plaintiffs. 

The facts as set forth in the petition are, that the defend- 
ant, Ruth, and one Buchanan were indebted to the plaintiffs, 
for which they executed their several promissory notes pay- 
able at different times; and that the defendant, Ruth, in 1860 
executed a deed of trust to secure these debts. The deed of 
trust was executed to Wm. Y. Slack, as trustee, who after- 
wards died without executing the trust. The deed of trust 
covered the following lands in Livingston County, to-wit: 
the southwest quarter and the west half of the southeast 
quarter of section No. 34, township No. 56 of range No. 22. 

The petition further alleges, that after the debts became 
due a suit by attachment was instituted by the plaintiffs on 
the mortgage debts, and the lands in the mortgage were at- 
tached, and on a final judgment and execution in the attach- 
ment suit the mortgaged premises were sold, and the plain- 
tiffs bought all the land, except the east half of the south- 
west quarter of said section, which was bought by the defend- 
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ant, Moore, at the price of seven dollars, for which he took 
the sheriff's deed, and afterwards sold the same to the de- 
fendant, Cheney, both of whom purchased with notice of the 
existing deed of trust. The plaintiffs then ask for a fore- 
closure of the deed of trust on the piece of land bought by the 
defendant, and do not bring into the case for a foreclosure the 
lands bought by themselves. This demurrer was properly 
sustained. 

The plaintiffs had no standing in court to foreclose the 
deed of trust simply as to the tract of land sold under the at- 
tachment to Moore, without bringing the other lands before 
the court to bear their proportion of the debts. 

So far as the plaintiffs were concerned, the foreclosure by 
them in the proceedings by attachment amounted to nothing; 
as this proceeding was founded on the mortgage debts, a sale 
of the mortgaged premises, and a purchase by them, left 
them as they stood before. They had no right in an action 
at law on the same debts secured by the mortgage to sell and 
buy in the mortgaged property. (McNair vs. O’Fallon, 8 
Mo., 188; Thornton vs. Pigg, 24 Mo., 249; Lumley vs. Rob- 
inson, 26 Mo., 314.) The purchase by the defendant, Moore, 
if valid at all, only amounted to a purchase of the equity of 
redemption. 

Viewed in the light of a purchaser of the equity of redemp- 
tion, he has the undoubted right to have the whole mort- 
gaged premises brought before the court for foreclosure, in 
order that all the other lands may bear their proportion of 
the entire indebtedness. Whether he could throw the debts 
on to the other land first, need not be decided or discussed 
now. As the case stands here, this judgment must be af- 
firmed. 

Judgment affirmed. All the judges concur. 
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Micuart Attey, Plaintiff in Error, vs, Joun G. Gametice, 
Defendant in Error. 


1. Justice’s court—Damages for injuries to personal property—Jurisdiction of 
justice.—aAn action before a justice to recover damages for the taking and de. 
tention of personal property where no claim is made for the recovery thereof, 
sounds in the injury done to the property as contemplated by sub-division 8, 
23, Art. I, of the act touching Justice’s Courts, (2 Wagn. Stat., 809,) and is 
properly brought under that sub-division, and a judgmeut for fifty dollars in 
such case is within the jurisdiction of the justice. 

Where suit is brought under sub-division 4, the damages claimed for injuries or 
detention) are not the cause of action, but are merely incidental to the re- 
covery of a judgment for the specific property sued for. 


Error to Andrew Circuit Court. 
4. J. Harlan, for Plaintiff in Error. 


I. Plaintiff here makes no claim for the recovery of the 
specific property, but for deprivation of its use. Sub-division 
4 refers to replevin cases. There the recovery of the property 
in specie is the cause of action, and its detention is the inci- 
dent. 


J. P. Altgeler, for Defendant in Error. 
Vortes, Judge, delivered the opinion of the court. 


This action was brought before a justice of the peace, to re- 
cover damages, for the wrongful taking and detention of the 
personal property of the plaintiff. The cause of action was 
as follows: 

“Plaintiff states that the defendant on the 16th day of No- 
vember, 1871, at the County of Andrew, and State of Mis- 
souri, wrongfully, forcibly and unlawfully seized, took into 
his possession, drove, rode and carried away, and caused the 
same to be done, one black mare witha blaze face, and one 
bay mare, each of the value of one hundred dollars ; and one 
set of double harness of the value of fifteen dollars, all of the 
personal property of the plaintiff, and unlawfully kept and 
detained the same from plaintiff, from the said 16th day ot 
November, 1871, to the 2nd day of December, 1871, where- 
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by the plaintiff was deprived of the use of said property 
during all that time, to his damage in the sum of fifty dollars, 
for which he asks judgment. 

The parties appeared before the justice on the day set for 
trial, and being ready therefor, a jury was summoned and the 
parties proceeded to introduce their evidence. After it was 
closed defendant by his attorney filed a motion to dismiss the 
suit for want of jurisdiction in the justice. This motion was 
heard by the justice and sustained, and the case dismissed 
at the cost of the plaintiff, and judgment rendered accordingly. 
Plaintiff appealed to the Circuit Court where the parties ap- 
peared and defendant again filed a motion to dismiss the 
appeal and confirm the judgment of the justice. The motion 
to dismiss is as follows: 

“Now comes the defendant and moves the court to dismiss 
the appeal and confirm the judgment of the justice in this 
cause and, for grounds, states that this cause having been 
properly dismissed by the justice for want of jurisdiction, 
as is shown by the record cannot be tried anew by this court. 
This motion was sustained by the court and the cause dismiss- 
ed, and final judgment rendered against the plaintiff. The 
plaintiff at the time excepted and has brought the case here 
by writ of error. 

The only question presented for the consideration of this 
court, is, as to the jurisdiction of the justice of the peace over 
the cause of action filed in the cause. The statute gives justices 
of the peace jurisdiction over actions for injuries to persons, 
or to real or personal property, wherein the damages claimed, 
shall not exceed fifty dollars, and for the recovery of specific 
personal property not exceeding the value of fifty dollars, al- 
leged to be wrongfully detained, and damages for injuries 
thereto, or for the taking and detention thereof, not exceed- 
ing twenty-five dollars. (Wagn. Stat., 807, §§ 2,3.) It is 
insisted by the defendant, that the action in this case is not 
brought for the recovery of damages for an injury to person- 
al property, but for the recovery of damages for the detention 
of personal property under the 4th clause in the 3rd section 
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ot the statute referred to; for the recovery of the specific 
personal property. We think that this construction of the 
statute is clearly erroneous. In an action for the recovery of 
specific personal property, the damages claimed are not the 
cause of the action, but are merely incidental to the recovery 
of a judgment for the specific property sued for. The action 
in this case is not for the specific property, but we think is most 
clearly to recover damages for an injury to personal property 
within the meaning of thestatute. (Ahern vs. Carroll, 30 
Mo., 200.) The justice had jurisdiction to the amount of 
fifty dollars, the sum for which the suit was brought. The 
court therefore, erred in dismissing plaintiff's suit for want 
of jurisdiction. 

This being the only point raised by the record, the judg- 
ment must be reversed and the cause remanded. The other 
judges concur. 
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Srate or Missourt, Respondent, vs. Joseph P. Hawmixton, 
Appellant. 


1. Practice, Supreme Court—Invective of counsel.—It is for the trial court to de- 
termine whether counsel transcend the limits of professional duty and propri- 
ety, and that determination cannot be assigued for error in the appellate 
court. 

2. Evidence—Testimony as to language uttered in presence of accused—Qui tacet, 
ele—It is not proper in all instances where declarations are made in the 
presence and hearing ofa person, that those declarations should be given in ev- 
idence against him. Unless it be shown that the party is immediately concerned, 
and that his silence might fairly be construed into an admission, the declara- 
tions will not be admissible. 

8. Evidence—Impeachment of witness—General reputation as to moral charaster 

may be proved.—In discrediting a witness, the examiner is not restricted to 

inquiries as to his reputation for truth. The examination may extend to his 
reputation for moral character generally. 

Practice, civil— Witnesses, re-examination of—Matter discretionary with 
court.—When a party has examined ‘his witness and the other party hag 
cross-examined him, it is then generally discretionary with the court whether 
a@ re-examination will be allowed ; and before the Supreme Court will interfere 
in such a case, manifest abuse and injustice would have to be shown. 
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Appeal from Harrison Circuit Court. 
Alley & Prettyman, and J. H. Shanklin, for Appellant. 
James P.. Thomas, for Respondent. . 


Waaner, Judge, delivered the opinion of the court. 


The defendant was indicted in the Mercer County Circuit 
Court, jointly with one Caroline Hallock for the murder of 
Elisha W. Hallock. The indictment was against him as principal 
in the first degree, and against her as accessory before the 
fact. Upon the application of the defendant a change of venue, 
was granted to Harrison county, where the trial was had 
which resulted in the conviction of the defendant of murder 
in the first degree, 

The only errors complained of and which are exclusively relied 
upon for a reversal of the judgment, are: Ist. “The action of the 
court in permitting counsel who was employed by the friends 
of the murdered man, to take a leading part in the prosecution, 
and especially to close the case before the jury, and indulge as 
is alleged, in a strain of invective against the accused.” “2nd, 

In admitting the testimony of the witness Collings, as to what 
was said in the presence of the accused, as to where the pis- 
tol was found with which the act was supposed to have been 
committed. And 3rd. In excluding the question put to the 
witness Powell as to the moral character of one of the wit- 
nesses, who had been examined on the part of the State. 

1st. There is no law in this State to prevent the employ- 
ment of counsel to assist the Circuit Attorney in carrying on 
a prosecution. It is very often necessary to promote the ends 
of justice that it should be done. When counsel are engaged 
and take part in the conduct of a case, the peculiar position 
or attitude that they shall assume in reference thereto, is pri- 
marily a matter to be arranged between themselves, under the 
supervision and control of the trial court. It was within the 
discretion of the court to permit the assistant counsel to con- 
clude the argument in the case, if the prosecuting officer 

waived his right to do so, and we will not attempt to revise 











522 ST. JOSEPH. 





State v. Hamilton. 





that discretion here, As to the abusive language made use of 
by the counsel, his words are not preserved in the bill of ex- 
ceptions. But this court will not undertake to restrain the 
attorney in his choice of language in arguing a case before 
the jury. Epithets and invective, in which counsel sometimes 
indulge, are frequently matters of taste, and cases often occur 
in which severe animadversion is deserved and merit- 
ed. But after all, it is for the court in the presence of which 
the trial is had to determine whether the counsel transcends 
the limits of professional duty and propriety, and that deter- 
mination cannot in any appellate tribunal be assigned for er- 
ror. 

2nd. The witness William Collings testified that he was ac- 
quainted with the defendant and identified him in court; 
that on the evening of Hallock’s death he was on his farm 
when he heard of it, and went over to Hallock’s farm about 
a mile distant; then two or three men whom he named, 
brought a revolver out of the house, and defendant went into 
the house with them when they got it. The prosecuting at- 
torney then propounded to the witness the question ; “What, if 
anything, was said by any person in the presence and hearing 
of the defendant about where the revolver was found?” This 
question was objected to but the objection was overruled. Wit- 
ness then answered, saying that he heard one of the men say in 
defendant’s presence,that they found the pistol upstairs between 
some bed clothes. The further question was then asked, against 
the objection of the defendant, whether the witness heard any 
one say in the presence and hearing of the defendant, any- 
thing about defendants having shown them the revolver? To 
this the witness answered, that when the men came down 
stairs together and out of the door, one of them stated in the 
presence of the prisoner and only a step or two distant from 
him, that they had got the pistol up stairs between some bed 
clothes. The witness then stated that the prisoner might have 
been three steps distant, but that was the outside limit as to 
distance that he placed upon it, 

It is not in all instances, where declarations are made in the 
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presence and hearing of a person, that those declarations can 
be given in evidence against him; they frequently call for no 
reply and sometimes they are impertinent and deserve no 
notice. Unless it is shown that the party is immediately con- 
cerned, and that unless he did speak, his silence might fairly 
be construed into an admission, the declarations will not be 
admissible. No proper foundation had been laid when this 
evidence was admitted. But afterwards, the fact of the pistol 
being found, and the place where it was found, was directly 
proved by other testimony and the declarations were therefore 
not merely irrelevant but utterly harmless. 

3rd. Sewell Hoyne was a witness for the State, and the de- 
fendant with a view of impeaching his testimony, introduced 
one John Powell who testified, that he was pretty well ac- 
quainted with Hoyne’s general reputation for truth and ver- 
acity in the neighborhood in which he resided, and that it 
was not very good. On cross-examination Powell stated that 
he had never heard but one man say anying in regard to 
Hoyne’s reputation for truth. The defendant then attempted 
to re-examine the witness, and asked him if he was acquaint- 
ed with the moral character of Hoyne. This question was ob- 
jected to by the State, and the objection was sustained. It is 
undoubtedly true that the decisions in this State have followed 
those authorities which declare the doctrine, that in discredit- 
ing a witness, a party is not restricted to inquiries into his 
character for truth,but that the inquiry may extend to his moral 
character generally. (State vs. Shields, 13 Mo., 239.) But in 
the present case the defendant had made an attempt to impeach 
the witness’ character for truth and veracity, and had turn- 
ed his witness over to the prosecution for cross-examination. 
After the cross-examination was completed, he then songht to 
again open examination in chief and attack the impeached 
witness’ moral character. Whether he could doso under such 
circumstances, was a question depending very much on the 
discretion of the court trying the cause. When-a party has ex- 
amined his witness, and the other party has cross-examined 
him, it is then generally discretionary with the court whether 
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a re-examination will be allowed, and before this court would 
interfere in such a case, manifest abuse and injustice would 
have tobe shown. Nothing of the kind appears here, but 
on the contrary, the whole record so overwhelmingly sustains 
the verdict, that it would be violating every principle of 
criminal justice for this court to interfere. 

The judgment should be affirmed. 
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Benson Bonn, Defendant in Error, vs. Luxe W. Bemis, 
Plaintiff_in Error. 


1. Partnership—Action at law will not lie between. —The law is well settled, that 
one partner cannot maintain an action at law against his co-partner for money 
paid on account of the indebtedness of the firm. 


Error to Clay Circuit Court. 
D. C. Allen, for Plaintiff in Error 
Avams, Judge, delivered the opinion of the court. 


This was an action on a promissory note for five hundred 
dollars, 
The note is a negotiable note and reads as follows: 


(500.00.) Sr. Louis, October 27th, 1868. 
Thirty days after date, I promise to pay to the order of 
Benson Bond, Five Hundred Dollars for value received, ne- 


gotiable and payable without defalcation or discount at —— 
L. W. Bemis. 


On which note the name of the plaintiff “Benson Bond” ap- 
pears to-have been indorsed in blank. 

The defendant by way of answer to plaintiff's petition 
founded on his note, substantially set up the averment that prior 
to the making of said note, he and plaintiff had been in partner- 
ship in business in the City of St. Louis, and that the firm was 
indebted to the amount of some eight thousand dollars ; and 
that the plaintiff retired from the firm under an agreement 
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that the debts due from the firm were to be renewed in the 
name of the defendant with the plaintiff as indorser, but that 
they were still to remain the debts of the firm till paid off; 
and defendant was to carry on the business in his own name 
for himself, and collect the assets of the firm and pay the 
debts; that, being pressed for money to pay some debts, they 
applied to the National Bank of the State of Missouri for 
five hundred dollars, and borrowed that amount of that bank, 
and gave the promissory note in suit for the same, with said 
defendant as principal and the plaintiff as indorser; that this 
money was paid to the defendant and he paid it over on said 
debt of said firm. He then charges in substance, that this 
debt to the bank was a firm debt, and if paid by the plaintiff 
is still one of the firm debts and must be adjusted on final 
settlement ; that no settlement has yet been made nor any 
balance struck of their partnership matters. The court on 
motion of plaintiff struck out this answer as forming no de- 
fense to plaintiffs petition. And to this action of the court 
the defendant excepted. The court thereupon rendered a 
final judgment against defendant for the amount of the note, 
and the defendant filed motions for a new trial, &c., which 
were overruled and exceptions duly saved. 

The law is well settled, that one partner cannot maintain 
an action at law against his co-partner for money paid on ac- 
count of the indebtedness of the firm. Such debts can only be 
adjusted on a final settlement between the partners; and a 
suit in chancery is the proper remedy. This note, though 
standing in the name of the defendant as maker, and plaintiff as 
payee, was from the allegations of this answer the note of the 
firm, given to raise money to meet their liabilities. When 
the plaintiff took up the note, if the facts stated in the answer 
be true, the firm became liable to him for the amount; but 
whether anything would be due to him, after taking into con- 
sideration all the debts and liabilities of the firm, and the 
payments which each member may have made, cou!d only be 
ascertained by a final settlement. 

In my judgment the answer set up facts sufficient to con- 
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stitute a legal bar to the plaintiffs recovery, and the court 
erred in striking it out. 

Judgment reversed and cause remanded. The other judges 
concur. 
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Samra anp Bowxanp, Respondents, vs. Taz Buruixeron & 


Mo. R. R. R. Co., Appellant. 


1. Practice, civil—Pleadings—Corporation cannot deny its existence, when.—Ina 
suit by attachment against a foreign corporation, where defendant voluntarily 
appeared and gave bond in its corporate name, held, that the company was 
thereby estopped from denying its corporate existence. (Seaton vs. Chicago, 
R. I. &P. R. R. Co., ante p. 416.) 


Appeal from Andrew Circuit Court. 


Strongs §& Hedenberg, and Bennett Pike, for Appel- 
lant. 


Greenlea, Heren & Rea, for Respondents. 
Napton, Judge, delivered the opinion of the court. 


This suit was to recover about $324, alleged to be due the 
plaintiffs for railroad ties furnished the defendants. The 
Burlington & Mo. R. R. R. Co. answered the petition, deny- 
ing the partnership of plaintiffs and denying that the Burling- 
ton & Mo. R. R. R. is a corporation created, existing or doing 
business under and by virtueof the laws of Iowa; anddenying 
that said R. R. Co. was so corporated, existing and doing bus- 
iness on Oct. Ist, 1869, &c., and deny all the other allegations 
of the petition. There was a verdict against the company. 
The suit was dismissed as to Jameson. Motions for new trial 
and in arrest were made and overruled and judgment was 
rendered against the defendant, the B. & Mo. R. R. R. Co. 

On the trial it appeared that the plaintiffs had furnished the 
defendants with the ties charged, and the only matter in dis- 
pute was whether these ties were furnished to Jameson, who 
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had a large contract with the company, or whether Jameson 
acted as the company’s agent or professed so to act, and the 
credit was given to Jameson and not to the company. The 
evidence on this point was contradictory, but the question 
was submitted to the jury upon instructions which were unex- 
ceptionable. Indeed all the defendant’s instructions on this 
point which were asked were given, and the instruction given 
by the court on its own motion covered the whole case. It 
was this: “If the jury believe from the evidence, that the 
plaintiffs were partners, and that Jameson contracted with 
plaintiffs or either of them, on behalf of the firm, to get 
out and furnish ties and timber for the defendant, the B. & 
Mo. R. R. R. Co., representing himself to be, and acting as the 
agent of said company in making said contract, and that 
the plaintiffs furnished ties and timber to the said R. R. Co. 
by its agent on said contract, and that such ties or any part 
of them remain unpaid for, the jury will find for the plain- 
tiffs against the B. & Mo. R. R. R. Co. the amount yet due on 
said ties, with interest, &c.” 

Objections were taken to the proof offered by plaintiffs of 
the act of incorporation of defendant, which was proved by 
a copy of the articles of association, certified to by the Sec- 
retary of State of Iowa, but the Laws of Iowa were not pro- 
duced. 

We think proof of this point was unnecessary, since this 
was a suit by attachment against a foreign corporation, and the 
defendant voluntarily appeared and gave the necessary bond 
in its corporate name by which the attachment was dissolved 
aud thus appeared on the record of the suit. The defendant 
was by this estopped from denying its corporate existence. 
(See the case of Seaton vs. Chicago, Rock Isl. & P. R. R. Co., 
decided at this term, ante, p. 416.) | 
Judgment affirmed. All the judges concur. 
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Bensamin Corne tvs, ef al., Appellants, vs. Marcaret Surra, 
et al., Respondents. 


1. Conveyances—Construction—Trusts—Uses,—A conveyance was made to A, 
a married woman, conveying certain land to “her and her heirs forever,” and 
providing that if B., who was a son of A. “should pay to each of the other 
heirs five hundred dollars and keep his father during life, then he will have 
and shall hold the same, and to his heirs and assigns forever, otherwise the 
same to be divided with all the heirs equally.” Held, that the deed was not in- 
tended to vest the estate to the land, legal and equitable, in the grantee, but 
that she was to have the whole estate until the death of her husband, and at 
his death she became a trustee for B. and his brothers and sisters, the chil- 
dren of her husband; that by the termsof the deed B. was to be the sole ben- 
eficiary if he supported his father during his life, and paid the other children 
five hundred dollars each, but if he failed to do this, he was to share equally 
with the other children; and as a person while living cannot have heirs, the 
word heirs was not used in its technical sense, and meant the children of 
A’s. husband. 

2. Trusts—How created—How manifested.—A trust need not be created by writ- 
ing, but must be manifested and proved by writing. 


Appeal from Buchanan Circuit Court. 
Hall, Oliver and Vineyard, for Appellants, 


I, The language of the conveyance created a trust in Mrs. 
Campbell for the benefit of James R. Campbell if he should 
do certain things, and in the event of his failure, for the benefit 
of himself and the other heirs of James Campbell. James R. 
Campbell was spoken of as “an heir,” and the remaining ben- 
eficiaries are spoken of as the“other heirs.” This language clear- 
ly shows that the phrase “other heirs” meant heirs like, but 
others than himself. In the event of his failure to fulfill the 
conditions, he and the other heirs of James Campbell became 
joint beneficiaries. 

If. If this description of heirs is too indefinite, then a trust 
results to James Campbell, who according to the allegations 
in the petition was the real owner of the land, and his heirs 
after his death became the equitable owners of the same. If 
this use limited by the deed could not vest or was not to 
vest but upon a contingency, or if when the purposes for 
which an estate has been conveyed fail by accidents or other 
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wise, either on whole or in part, the use results to the grantor. 
(4 Kent, 299-307.) | 

IIf. The trust for James R. Campbell if he did certain 
things, and if he did not do what was required then to the 
heirs, is a springing use which was valid and will be recogniz- 
ed and enforced by the court. (4 Kent, 301.) 

IV. A conveyance to B. to the use of OC. in trust for D. ex- 
ecutes the trust in D., though hehas not the legal estate. (4 
Kent, 305.) 


Benj. F. Loan& Strongs and Hedenberg, for Respond- 
ents. 


I. Itis clear that if James Campbell, deceased, had no legal 
or equitable interest in the land at the time of his death, then 
the appellants have received no interest by inheritance from 
him; and the deed set out in the petition shows that the legal 
title to the land was conveyed to Margaret Campbell absolute- 
ly. James Richard Campbell got no interest in the land eith- 
er contingent or otherwise by their deed. He could not com- 
pel Margaret Campbell to convey to him, “by paying $500, to 
each of the other heirs,” nor by supporting his father during 
his life-time. 

II. The deed does not express a trust; on the contrary, it is 
upon its face a general warranty deed without reserve and 
without limitation as to her. 

III. James Campbell, were he alive, could not invoke nor 
procure the aid of a court of law or equity to divest his wife 
of the title conveyed to her by Bermond; nor to enforce up- 
on her the fulfillment of any trust upon the same for his use. 
His heirs, then, as such, cannot assert any title or claim to the 
land against said Margaret. Their right is neither more nor 
less than that of the ancestor through whom only the claim 
here is asserted. 

IV. The deed to Margaret Campbell, now Smith, must be so 
construed as to give it effect as a conveyance of the fee to 
her, because it says it conveys the land “to her and to her 


heirs,” &c.; and if the interpolated clause respecting said 
34—VOL. Lv. 
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James Richard Campbell is repugnant to the general tenor 
and effect of the deed, then such repugnant provisions will 
be disregarded. No trust results to a husband who purchases 
property and causes it to be conveyed to his wife. (Turner 
vs. Turner, 44 Mo., 535; Alexander vs. Warrance, 17 Mo., 
288 ; see also Henderson vs. Henderson’s Exr., 13 Mo., 157.) 


Avams, Judge, delivered the opinion of the court. 


This was an action in the nature of a bill in chancery for 
partition of a tract of land in Buchanan county. The case 
stands here on a demurrer to the plaintiffs’ second amended 
petition, which was sustained by the Circuit Court. The peti- 
tion reads as follows: 

“Plaintiffs, for their second amended petition, state that Eliz- 
abeth Cornelius, Martha Jane Bermond, James R. Campbell, 
Mary Ann Rapp and Margaret Campbell, are the sole sur- 
viving children and only heirs of James Campbell, deceased, 
who departed this life before the bringing of this suit, and 
that defendant, Margaret Smith is the widow of said James 
Campbell, deceased ; the plaintiffs further state, that at the 
time of bringing this’ suit, Benjamin Cornelius and Elizabeth 
Cornelius were and they are still husband and wife, and that 
John Bermond and Jane Bermond were and still are husband 
and wife, and that Benjamin Rapp and Mary Ann Rapp were 
and still are husband and wife. 

“Plaintiffs further state, that on the 19th day of September, 
1859, in the life-time of said James Campbell, deceased, the 
plaintiff, John Bermond, was seized in fee of the land herein- 
after described, to the use of James Campbell, deceased, and 
that said use was not manifested in writing, but was always 
acknowledged by said Bermond. Plaintiffs further state, that 
said Bermond being seized of said land, the said James 
Campbell, deceased, in his life time, to-wit: on said 29th day 
of September, 1859, requested and desired said Bermond to 
convey said land to his said wife, Margaret Campbell, subject 
to certain conditions expressed in said conveyance, and that 
said Bermond and his wife, in accordance with said request, 
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did make, execute and deliver to said Margaret Campbell, 
now Margaret Smith, a deed to the effect following : that is to 
say: This deed made and entered into this 19th day of Sep- 
tember, in the year of our Lord Eighteen Hundred and 
Fifty-Seven, by and between John Bermond, Jr., and Martha 
Jane Bermond, his wife, of the County of Buchanan and State 
of Missouri, of the first part,and Margaret Campbell and 
her heirs of the County of Buchanan and State of Mis- 
souri of the second part, witnesseth, that the said parties 
of the first part, for and in consideration of the sum of five 
thousand dollars, the receipt whereof is hereby acknowledged, 
have given, granted, bargained and sold, and by these presents 
do give, grant, bargain and sell and confirm and convey unto 
the said party of the second part and to her heirs forever, a 
certain tract, piece or parcel of land lying and being in the 
County of Buchanan and State of Missouri, to-wit: The 
North-East Qr. of Sec. 16, in Township No. 57, and of Range 
34, containing a saw mill, carding machine and a grist mill 
with all the fixtures thereto belonging, if James Richard 
Campbell should pay each of the other heirs five hundred 
dollars each and keep his father during life, then he will have 
and hold the same and to his heirs and assigns forever, other- 
wise, the’same to be divided with all the heirs equal, to have 
and to hold the said tract, piece or parcel of land, with all the 
privileges and appurtenances thereunto belonging or in any- 
wise appertaining unto the said party of the second part and to 
her heirs forever ; and the said parties of the first part for them- 
selves, their heirs, executors and administrators do covenant 
and agree, that they will warrant and forever defend the title 
to the said tract, piece or parcel of land and every part thereof 
unto her, the said party of the second part and her heirs, 
against the claim or claims of all persons whatever, claiming 
or to claim the same or any part thereof. 

The plaintiffs state, that in truth and in fact there was no 
consideration whatever paid or to be paid for said deed, and 
that the same was executed in discharge of said trust at the re- 
quest of said James Campbell, deceased, and for no other con- 
sideration whatever. 
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Plaintiffs further state, that said defendant, James Richard 
Campbell has never paid said five hundred dollars to each of 
said heirs or any other sum to each or any of said heirs; nor 
did he keep his father during his life; nor did he contribute 
anything towards the keeping or support of his father, the said, 
James Campbell, now deceased. Whereupon plaintiffs say 
that defendant, Margaret Smith, as the widow of said James 
Campbell, deceased, is entitled to dower in said lands, and the 
other parties to this suit being the only children and heirs of 
said James Campbell, deceased, are equitably entitled to said 
lands, subject to said dower; that is to say, each of said heirs 
is entitled in equity to one undivided fifth part of said lands, 
subject to said dower. Plaintiffs therefore pray, that the 
dower of said Margaret Smith in said lands be admeasured 
and set off to her, and that the remainder of said land be par- 
titioned, if the same can be done without great prejudice to 
the parties in interest, and if that cannot be done the plaintiffs 
pray for a sale of the premises and a division of the proceeds 
thereof, among all the parties, according to their respective 
rights and interests; and plaintiffs pray for such other and 
further relief as they may be entitled to in the premises.” 

The determination of this case must be dependent upon the 
construction to be given to the deed from John Bermond and 
wife to Margaret Campbell set forth im Aaec verba in the 
petition. It is not a common law conveyance, but a deed of 
bargain and sale, being one of the modes of conveying real 
estate under the Statute of Uses. Under the old common 
law conveyances, an estate could not be limited to a stranger 
to the deed, except by way of remainder, and it may be that a 
legal title cannot he created in a stranger to a deed under the 
Statute of Uses. But since the Statute of Uses, such deeds are 
the only kind in common use in family settlements, in which 
contingent and springing trusts are intended to be created 
and to arise in favor of the beneficiaries. 

The courts have extended to these settlements the same lib- 
eral construction they have given toexecutory devises. This 
deed was not intended to vest the absolute estate to the land, 
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legal and equitable, in the grantee, Mrs. Campbell. _ The fair 
and only reasonable construction is, that she was to have the 
whole estate until the death of her husband, James Campbell, 
and at his death she became a trustee for James Richard 
Campbell and his brothers and sisters, being the children of 
James Campbell. That is, by the terms of the trust, James 
Richard Campbell was to be the sole beneficiary if he support- 
ed his father during his life and paid the other children each 
five hundred dollars; but # he failed to do this, he was to 
share equally with the other children. 

The word “heirs” is used in the deed to denote the bene- 
ficiaries, but evidently not in its technical sense. It means 
the children of the father, James Campbell, who was to be 
supported by his son, James Richard Campbell. The son, 
James Richard Campbell, is expressly named as a beneficiary 
and as one of the heirs; and as a person while living cannot 
have heirs, we must necessarily conclude that the word “heirs” 
in this connection meant children of James Campbell. This 
limitation of the trusts of this deed must amount to a nullity 
or have this construction. The deed is awkwardly written, 
but in my judgment it was intended as a deed of settlement 
in which the trusts in favor of the children were to spring up 
on the death of their ancestor, James Campbell. 

As the parties allow Mrs. Smith, formerly Mrs. Campbell, 
to retain dower in the land, it is unnecessary to decide whether 
her title to dower in the original trust was affected by the 
transfer of the whole legal title to her or not. A court of 
equity might protect her in the enjoyment of what originally 
belonged to her, notwithstanding she may have become 
trustee for others. So far as the plaintiffs are concerned, this 
trust is sufficiently manifested by their petition. A trust need 
not be created by writing, but must be manifested and proved 
by writing. . 

This is not an action at law, but an action in equity for the 
partition of equitable property, and I can see no good reason 
why such property may not be partitioned in equity, or why 
a sale should not be made and the proceeds divided, if a divis- 
ion in kind would result in great prejudice to the owners. 
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Under these views, the court erred in sustaining the demur- 
rer to plaintiffs’ petition. 

Judgment reversed and cause remanded; Judge Vories not 
sitting. The other judges concur. 


- 





Wittram W. anp James A. Henperson, Respondents, vs. 
James Henperson, Sr., Wasntneton A., James A., AND 
Grorce S. Henperson, Appellants. 


1. Land titles—Action to set aside deed—Change of venue—Jurisdiction—Con- 
struction of statute-——In a proceeding to set aside a conveyance of lands, 
venue may be changed from the county in which the land is situated, and the 
court to which the cause is so removed will thereby obtain jurisdiction of the 
res. This proposition is not in conflict with the Practice Act. (Wagn. Stat., 
1005, 23.) 

2. Want of jurisdiction over subject—Right to take advantage of, never lost.— 
The want of jurisdiction over the subject matter of an action may be taken 
advantage of at any time. 

8. Change of venne—Failure to transmit papers—Disconlinuance, ete.,—Mo- 
ton to dismiss—Appearance.—A case, sent by change of venue from one 
court to another, is not discontinued by reason of the failure of the clerk 
to transmit the transcript before the third term after the date of the order. The 
statute (Wagn. Stat., 1357, 312), is directory merely. But semble, that where 
the other party appears in the court to which the cause is removed, at the 
second term after date of the order, produces the order, and prays a discon- 
tinuance on the ground that no transcript has been sent over, the court may 
be justified in dismissing the cause. But it is otherwise, where the parties ap- 
pear and go to trial. 

4. Practice, civil—Supplemental answer—Leave to file at close of evidence, 
etc.—It is a matter resting in the discretion of the Circuit Court under the 
circumstances of the case to allow or forbid the filing of a supplemental 
answer, after the evidence is closed. Where, for example, the facts propos- 
ed to be set up might have been discovered by use of ordinary diligence, 
and it did not appear that the refusal would work a prejudice to the ap- 
plicant, the court acted properly in refusing permission to file such further 
pleading. 

5. Practice, civil—Deed— Allegation of record—Proof of loss and contents.—The 
allegation in a petition that a deed had been recorded, will not prevent 
plaintiff from proving that in fact it had not been recorded, and further 

proving its loss and contents 
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6. Lost instrument—Acknowledgment—Court, entry of —Parol evidence.—Where 
a deed was shown to be lost or destroyed, held, that the grantee was not 
compelled to introduce an entry of its acknowledgment which had been 
made in open court, as the best evidence of the execution of the instru- 
ment, but might resort to parol evidence. 

%. Fraud not presumed, when.—Fraud will not be presumed, when all the 
facts in the case consist as well with honesty and fair dealing as they do 
with the intention to defraud. 

8. Fraudulent conveyance—Vendee must have notice, ete—In order to defeat 
the title of a purchaser from one who conveys lands with a fraudulent 
intent, the vendee must have notice of the intent, or participate in the 


fraud. 
9. Fraudulent conveyances, made to defeat certain creditore—Effect of.—A 


debtor may convey his property to a portion of his creditors to the ex- 
clusion of others, but if the intention of such conveyance be to defeat cer- 
tain other creditors, the deed as to them is fraudulent, and (the vendee 
being coguizant of the intent) is void. 


Appeal from Platte Circuit Court. 


Thos. McCarty, Routt & Rucker, and D. U. Allen, 
for Appellants. 


I. This action is in rem. (Wagn. Stat., 1005, §3; Han. & 
St. Jo. R. R. vs. Mahoney, 42 Mo., 469-471; Doe vs. Oliv- 
er, 2 Smith’s Lead. Cas., $585; Freeman Judg., pp. 504-6 
§ 606.) 

II. Neither acquiescence nor consent, can confer jurisdic- 
tion. (Germond vs. People, 1 Hill, 343 ; Dudley vs. Mayhew, 
3 Com., 9; Clyde & Rose Plankroad vs. Parker, 22 Barb., 
823; Freeman Judg., $120, and authorities there cited ; 
Bangs vs. McIntosh, 22 Barb., 591.) 

IIl. The law requires transcripts on change of venue to be 
filed at or before the second term after the order. (Wagn. 
Stat., pp. 1356-7, §$ 7, 12.) 

IV. James Henderson, Sr., had the undoubted right to 
prefer one creditor over another. (Cason vs. Murray, 15 Mo., 
878; Drury vs. Cross, 7 Wallace, 302; Tompkins vs. Wheel- 
er, 16 Peters, 106; Marden vs. Babcock, 2 Metc., 99; Auburn 
Ex. Bank vs. Fitch, 48 Barb., 344.) 

V. The petition alleges the acknowledgment and record of 
the deed. Witness Hardwick says it was not recorded. A par- 
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ty cannot contradict his own pleadings. Such testimony would 
operate a surpise on the other party, and on that score was 
wrong. 

VI. A copy of the record entry of the acknowledgment, 
was, after proof of loss, the next best evidence. (Wagn. Stat., 
612, §$56-7; Greenl. Ey., [Ed. 1859,] p. 119, §82, p. 124, 
§ 86, p. 127, §88; Commonwealth vs. Kinison, 4 Mass., 646 ; 
Waterman vs. Robinson, .5 Mass., 309; Philipson vs. Bates, 
2 Mo., 116; Milan vs. Pemberton, 12 Mo., 598; Medlin vs. 
Platte Co., 7 Mo., 235; 1 Phillips on Evidence, 588.) 


E. H. Norton, J. E. Merryman and Samuel Hard- 
wick, for Respondents. 


I. After the order, the Platte Cirenit Court had jurisdic- 
tion. The statute (Wagn. Stat., 1356-7, §§ 7, 12;) is direct- 
ory. (Sedg. Stat. & Const. Law, pp. 368, 372.) By appear- 
ing to the suit in that court, they waived objections to venue. 
(Powers vs. Browder, 13 Mo., 154; Smith vs. Elder, 3 Johns, 
105; Street vs. Chapman, 29 Ind., 142; Burnham vs. Hat- 
field, 5 Blackf., 21; Gilstrap vs. Felts, 50 Mo., 428.) 

II. And a party may recover upon parol evidence of the 
contents of a deed, when it is lost. (Smith vs. Phillips, 25 Mo., 
557; Newman vs. Studley, 5 Mo., 291; Jackson vs. Rice, 3 
Wend., 183; 3 Yates, [Penn.] 184.) 

III. The testimony raises the presumption, that Hender- 
son’s conveyance was designed to defeat his creditors, and 
in an equity case like this, frand may be presumed. (King vs. 
Moon, 42 Mo., 551.) 


Vortzs, Judge, delivered the opinion of the court. 


This action was originally brought in the Clay Circuit 
Court to set aside a conveyance of certain lands described 
in the petition, situate in Clay county, on the ground of 
fraud. The cause, after the action was commenced,was taken 
to the Circuit Court of Platte county, by change of venue. 

The charges in the petition were as follows: That on the 
first day of June, 1856, defendant James Henderson, was in- 
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debted to one George Henderson on a promissory note for 
$6,500 ; that on the 31st day of March, 1859, George Hender- 
son died, and Wm. W. Henderson, one of the plaintiffs, be- 
came his administrator ; that said note came into his hands as 
part of the assets of the estate, and that he instituted suit on 
the same and recovered judgment against said James Hender- 
son on said note; that execution was issued on said judgment 
and levied on the land described in the petition, and sold at 
sheriff's sale, and plaintiffs became the purchasers. The pe- 
tition further states, that on and before the 24th day of July, 
1860, and at different times, said James Henderson, with in- 
tent to avoid the payment of the said ‘debt and to defeat said 
Wm. W. Henderson in collecting it, attempted to dispose of 
said lands for that purpose; that, to accomplish that object, he 
conveyed said land by mortgage with power of sale to David 
M. Rivers, and others therein named, said mortgage being 
the same that was recorded in Record Book “R.” page 631, 
of the records of Clay County, all of which were recited to 
be for the purpose of securing certain debts therein described, 
all of which debts if real and bona fide on the part of the 
mortgagees, were contracted, by said James Henderson, 
with the fraudulent intent, to cheat, wrong and defraud said 
Wm. W. Henderson in collecting said debt; that said James 
Henderson disposed of property, much of which had been 
procured by notes secured by said mortgage, and placed the 
same and other monies and means of said James Henderson, 
in the hands of Geo. S., Jas. A. and Washington A. Hender- 
son, who were the sons of James Henderson, and pursuant to 
said fraudulent intent and covenanting with said Washing- 
thn A., George S. and James A. Henderson, he did procure 
that the land be conveyed by a pretended sale under said 
mortgage; and by virtue of such pretended sale, said James 
Henderson procured that a deed be executed by certain of 
said mortgagees, purporting to convey said real estate to said 
W. A., Geo. S. and James A. Henderson, the said sons of 
James Henderson, which deed was recorded in Record Book 
“U.” page 304 ; that if any monies were paid at said pretended 
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sale, they were the monies of said James Henderson. Whaere- 
fore, plaintiffs charge that said deeds are fraudulent and void, 
and ask that the court will so declare, and for other proper 
relief, &c. 

To this amended petition the appellants Washington 
A. Henderson, James A. Henderson and George S. Hen- 
derson, filed their separate answer, in which, after admit- 
ting that James Henderson, Sr., was their father; that he ex- 
ecuted the mortgage dated July 24th, 1860, set out in the 
amended petition; that said land was sold under said mort- 
gage, January 30th, 1861; that prior to January 30th, 1861, 
their father owned the lands in controversy; that the deed to 
them from the mortgagees of James Henderson, Sr., mention- 
ed in the amended petition, was made, &c., and alleging that 
the mortgage of July 24th, 1860, and debts therein mention- 
ed were bona fide, they denied specifically and fully all of 
the other allegations in the amended petition. The answer 
then stated that the father and co-defendant of said defend- 
ants on the 24th day of July, 1860, (the date of the mort- 
gage named in the petition) was indebted to Joseph Thomp- 
son, 8. S. Major, Wm. McIlvaine, L. W. Laville, David M. 
Rivers, George E. Claybrook, David Willis, Washington Huff- 
aker, John A. Denny, Thomas M. Gozney, Martha Marsh, 
Thomas Suter, William Atchison, and to the Farmers’ Bank 
in various sums of money, amounting in all to a sum of be- 
tween eight and ten thousand dollars, besides interest there- 
on, and that Thomas Gozney, Horace Anderson, Anthony 
Haizel and John M. Wilkerson, were the sureties for said 
James Henderson, Sr. ; for the payment of a part of said debts; 
that said debts were secured or evidenced by promissory notes, 
executed by said James Henderson, Sr.; that their co-defend- 
ant James Henderson, Sr., on said 24th day of June, 1860, 
executed the mortgage named in the petition, in order to se- 
cure said debts and to save his sureties thereon; that the 
mortgage was executed to a portion of the persons to whom 
he was so indebted, conveying to them the land in contro- 
versy with personal property therein named; that said 
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mortgagee, contained a power in favor of the grantees 
therein, or any three of them, to sell the property named in 
the mortgage, at any time after the Ist day of January, 
1861, at public sale to the highest bidder, after giving notice 
&c., and with the proceeds of the sale to pay first, the expens- 
es of the trust, and next, whatever might remain unpaid upon 
the debts named in the mortgage, either of principal or in- 
terest, and the remainder, if any, to be paid to the mortgagor. 

The answer then further states, that the said debts were not 
paid, and that the mortgagees on the 31st day of January, 
1861, after having given the notice required, (20 days) sold 
the land in controversy in conformity with the provisions of 
the mortgage ; and that the said defendants were the highest 
bidders at said sale for the land in controversy, and became 
the purchasers thereof for the sum of $2150.00, which said 
sum was paid and the land conveyed to them under the power 
in the mortgage; that they purchased the land in good faith 
and paid therefor without fraud. 

In the separate answer of James Henderson, Sr., it was 
further alleged, that on and before July 24th, 1860, he was 
bona fide indebted to the persons, and in the amounts named 
in the said mortgage; that said mortgage was executed by 
him in good faith to secure the payment of such debts; that 
he executed said mortgage dated July 24th, 1860, to the 
mortgagees named in it; that he failed to pay the debts in 
said mortgage mentioned, that certain of the mortgagees 
named in said mortgage, acting under the power granted 
to them therein, sold the property real and personal, men- 
tioned in the mortgage on the 30th day of January, 1861; 
that at such sale, his co-defendants became the purchasers in 
good faith of all the lands mentioned in the mortgage for the 
sum of $2,115; that the mortgagees conducting such sale, 
made his co-defendants a deed to said lands in due form, 
transferring to them all of the interest therein of him, James 
Henderson, Sr.; that no part of said sum of $2,115, bid and 
paid by his co-defendants, for said lands, was his property ; 
and that he since the 30th of January, 1861, has not had nor 
has he now, any interest in said landa. 
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The answer of James Henderson, Sr; did not deny his in- 
debtedness to the estate of George Henderson, or the judg- 
ment in favor of William W. Henderson, his administrator, 
thereon, or the execution, levy, sale and sheriff's deed to 
plaintiffs as is stated in the petition, but he expressly denied 
the allegations of fraud. To these answers, the plaintiffs 
filed replications, putting in issue the affirmative allegations 
therein. At the March term of the Clay Circuit Court for 
the year 1871, the plaintiffs filed their motion for a change 
of the venue of said cause, which motion was sustained by 
the court, and the venue changed to the Platte Circuit Court, 
and the clerk of the Clay Circuit Court was ordered to cer- 
tify and transmit a copy of the record and the papers in the 
cause to the Platte Circuit Court. 

Afterwards, at the October Term of the Platte Circuit 
Court in the year 1872 (that being the first appearance of 
either party in said court), the plaintiffs appeared by their 
attorney, and upon their motion the case was continued to 
the next term of the court at their costs, for which judgment 
was rendered. Afterwards, at the next April term of said 
court, leave was granted to the plaintiffs to withdraw the 
transcript filed in the cause for the purpose of having the 
same corrected, and the cause was set for trial on Tuesday, the 
7th day of said Term. 

On the 14th day of April, 1873, both parties appeared in 
the Platte Cireuit Court by their respective attorneys, when 
the defendants filed a motion to dismiss the suit and strike 
the cause from the docket (it being stated in the motion that 
the defendants appeared only for the purpose of the motion), 
because the transcript was not filed as required by law; because 
the papers and transcript when filed, were filed on the 18th 
day of March, 1872, and were certified without any seal of the 
Clay Circuit Court being affixed ; because no transcript with the 
seal affixed was filed until the lth day of April, 1873; because 
the court improperly allowed the plaintiffs to withdraw the 
transcript for the purpose of having the sea] of the Clay Cir- 
cuit Gourt attached to the record ; because no transcript or 
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record of the cause, certified under the seal of the Clay Circuit 
Court, was filed at or before the second term of the Platte 
Circuit Court after the order for the change of venue was 
made, but that three terms of said court had elapsed since the 
venue had been changed, and because the failure to file the tran- 
script in time, had worked a discontinuance of the cause, and 
the Platte Circuit Court had no jurisdiction thereof. 

It was shown on the hearing of said motion, that no tran- 
script of said cause was filed in the office of the Clerk of the 
Platte Circuit Court until the 18th day of March, 1872, and 
that the transcript when filed had no seal of the Clay Circuit 
Court affixed thereto until the 11th day of April, 1873. It 
was also shown upon the hearing of said motion, that the de- 
fendants caused subpoenas to be issued for witnesses in said 
cause on their behalf at the October Term of the court in the 
year 1872, and also at the April Term, 1873. The court 
overruled the motion and the defendants excepted. On the 
15th day of April, 1873, both parties appeared and a jury was 
impaneled in the cause. The jury was afterwards discharged 
by the agreement of the parties, and by their further agree- 
ment the issues in the cause were submitted to the court. 
During the progress of the trial, the plaintiffs offered to and did 
show, by evidence, that the original deed from the sheriff of 
Clay County to the plaintiff for the land in controversy, had 
been filed with the original petition in the Clay Circuit 
Court at the commencement of the action ; that it was attach- 
ed to the petition ; that it had by some means unknown be- 
come detached, and after diligent search in all proper places 
could not be found, and that it had never been recorded so 
that a copy could be procured. The plaintiffs offered to prove 
the contents of the deed by parol evidence. The defendants 
objected because it was stated in the petition that the deed 
was recorded and filed with the petition in the cause. These 
objections were overruled by the court, and the contents of 
the deed proved to be in the usual form and executed to the 
plaintiffs jointly. To the action of the court in overruling the 
objections of the defendants to this evidence they at the time 
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excepted. The defendants also objected to all evidence offered 
by the plaintiffs upon the trial of the cause, on the ground that 
the court had no jurisdiction of the cause, for the reason that the 
ease had been discontinued on account of the failure of the Clerk 
of the Clay Circuit Court to file in the Platte Circuit Court 
a transcript and the papers in the case on or before the second 
term after the granting of the change of venue. This objection 
being overruled the defendants excepted. At the close of the 
evidence and before the case had been argued and finally sub- 
mitted to the court, the defendants asked leave of the court 
and offered to file a supplemental answer on the part of James 
Henderson, Sr. The court refused to permit said supple- 
mental answer to be filed, to which ruling of the court the de- 
fendants again excepted. The court rendered a judgment 
and decree in favor of the plaintiffs, declaring the deed made 
to the defendants, James A. Henderson, Sr., Samuel Hen- 
derson and Washington Henderson to be void, and vesting 
the title to the land in controversy in the plaintiffs 
as prayed for by the petition. The defendants in due 
time filed their several motions for a new hearing and in ar- 
rest of judgment, assigning as causes therefor the rulings of 
the court hereinbefore excepted to, as well as that the decree 
was for the wrong party and against the evidence, and all 
other causes usually assigned for such motions. The court 
overruled these motions. Defendants excepted and appealed to 
this court. 

There are several points presented by the record 
in this case for the consideration of this court. It is 
first contended by the appellants, that the Platte Circuit 
Court had no jurisdiction of the cause; that the motion 
of appellants to dismiss the case from the docket ought 
to have been sustained by the court. The ground of 
this motion which is relied on by the appellants is, that the 
transcript of the record of the Clay Circuit Court with the 
papers in the cause were not filed inthe Platte Circuit Court, 
or in the office of the Clerk thereof, at or before the second 
term of the Platte Circuit Court, after the venue was chang- 
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ed in and from the Clay Circuit Court, and that the case was 
thereby discontinued ; that this being an action to recover— 
or affecting—real estate, the action is local,and the Platte 
Circuit Court could have no jurisdiction thereof, even if the 
parties on both sides had appeared without objection. 

Our statute provides, that suits whereby the title to any real 
estate may be affected, shall be brought in the county where 
some part of such real estate may be situated. (Wagn. Stat., 
1005, § 3.) 

This of course would give the original jurisdiction over 
this case to the courts in the County of Clay, where the land 
is situated ; but the cause was removed from Clay county by 
change of venue ordered in the Clay Circuit Court. The 
statute concerning changes of the venue in causes, after pro- 
viding the manner in which a change of venue may be taken 
from one county to another, further provides, that “when any 
such order shall be made by the court or judge, the clerk shall 
immediately make out a full transcript of the record and pro- 
ceedings in the cause, including the petition and affidavit and 
order of removal, and transmit the same duly certified, to- 
gether with all of the original papers filed in the cause and 
not forming a part of the record, to the clerk of the court to 
which the removal is ordered; and for failure to do so shall 
forfeit one hundred dollars to the party aggrieved, to be recov- 
ered by civil action.” (Wagn. Stat., 1356, $7.) 

By the 12th section of the same act it is provided, that “If 
any clerk fail to transmit the transcript and papers in auy 
cause when the venue thereof has been changed, or if the 
papers be sent and lost, such loss or failure shall not operate 
as a discontinuance of such cause, but the same may be filed 
at the next term of said court, or if lost, copies of the original 
may be furnished and filed, and the court shall proceed as if 
no such failure or loss had happened.” 

It is insisted by the appellants, that the papers in 
this case were not filed in the office of the Clerk of 
the Platte Circuit Court until the third term thereof after the 
order changing the venue was made, and that therefore the 
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canse was discontinued, and the Platte Circuit Court could 
have no jurisdiction of the cause. There can be no doubt but 
that the original jurisdiction of the cause was in the Clay 
Cirenit Court, aud that originally the Platte Circuit Court 
had no jurisdiction over the subject matter of the action. And 
there is no doubt that the want.of jurisdiction in the court 
over the subject matter in an action can be taken advantage 
of atany time. In this case when the order was made by the 
Clay Circuit Court, changing the venue of the cause to the 
Platte Circuit Court, its effect and operation was to confer 
jurisdiction over the subject matter of the action on the Platte 
Circuit Court. This jurisdiction was conferred assoon as the 
order was made; but the Platte Circuit Court did not become 
possessed of the action until the papers were filed or some 
other action taken by the parties in said court. 

The statute required or directed the Clerk of the Clay 
Circuit Court to make and transmit a transcript and the 
papers in the cause to the Platte Circuit Court or the clerk 
thereof, by the next term of the court, or if, for the causes 
stated in the statute, the clerk should fail to file the papers 
at the first term of the court, he was directed to transmit them 
by the next term. The filing of the papers was not to give 
the court jurisdiction of the eubject matter of the action. The 
object of the Legislature was to insure a speedy trial; the 
jurisdiction was conferred by the order of the court changing 
the venue, and the filing of the papers in the court to which 
the venue had been changed was only one of the necessary 
steps to be taken in the progress of the canse. It is, however, 
contended, that if the papers were not filed in the office of 
the Clerk: of the Platte Circuit Court, at or before the second 
term, the cause was necessarily discontinued. The stat- 
ute does not say that the suit shall be discontinued if the 
papers are not filed by the second term. It only provides that 
the suit shall not be discontinued if they are not filed by the 
first term. We think the statute to be only directory. It di- 
rects a public officer to perform a duty devolved on him in a 
prompt manner, and in order to secure this promptness a pen- 
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alty is inflicted or provided for a failure in the officer to dis- 
charge the duty imposed. The court should see that the par- 
ties are not surprised or injured by the failure of the clerk 
to perform his duties, and if the papers are not filed until 
after the time fixed by law, the parties should be notified of 
the filing of the papers in time to prepare for the trial. But 
the time fixed for the filing of the papers is not so essential 
or imperative as to necessarily work a discontinuance where 
the law is not strictly complied with. The statute being only 
directory, if the parties, as in this case, appear and go to trial, 
it is sufficient. (Sedgw. Stat. & Const. Law., 372, 373; also 
368 to 370 and cases there cited.) If the defendants had ap- 
peared in the Platte Circuit Court at the second term after 
the venue was changed, produced the order changing the 
venue, and filed their motion to discontinue the cause for the 
reason that no transcript had been filed, and the plaintiffs had 
then failed to file a transcript, it may be that the court would 
have been justified in dismissing the cause. But it seems that 
at the term of the Platte Circuit Court before the one at which 
the appellants filed their motion to dismiss, they had their 
witnesses subpoenaed and in attendance, and the cause was con- 
tinued at the costs of the plaintiff. 

Hence, defendants must have known that the case was there 
and that they were themselves accumulating costs in the case ; 
and after their motionwas overruled they agreed to go to trial, 
consented to discharge a jury that had been sworn in the case, 
and agreed to a trial before the court. It is therefore too late 
now to raise the objection that they and the cause were not 
properly in court. (Gilstrap vs. Felts, 50 Mo., 428 ; Street vs. 
Chapman, 29 Ind., 142; 5 Blackf., 21.) The court did right to 
permit the plaintiff to have the transcript properly certified 
by affixing the seal of the Clay Circuit Court to the certificate 
of the Clerk. 

It is also insisted by the appellants that the court erred in 
refusing to permit James Henderson, Sr., at the close of the 
evidence to file a supplemental answer. This was a matter 
for the discretion of the court under the circumstances of the 
35—VOL. LV. 
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case. The facts discovered, which it was proposed to set up 
in the supplemental answer, could have been discovered by 
ordinary diligence before the commencement of the trial ; 
and the defendant had already filed an answer in which he 
had wholly disclaimed any interest whatever in the land in 
controversy, so that it cannot be seen how he could be benefit 
ed by the answer he offered to file.. The court therefore prop- 
erly refused to permit the supplemental answer to be filed. 
(Harrison vs. Hastings, 28 Mo., 346.) 

It is further insisted by the appellants that the Circuit 
Court, wrongfully permitted the plaintiffs to prove the con- 
tents of the deed of the sheriff of Clay county, to plaintiffs, 
after proofs that it had not been recorded and was lost. This 
evidence was objected to, on the ground that it was stated in 
the petition, that the deed was recorded and filed with the 
petition in the cause. It is suffigient to say that the evidence 
shows that the deed was filed with the petition, and after- 
wards lost from the papers, and could not be found. The al- 
legation in the petition, that the deed had been recorded was 
wholly immaterial, and did not preclude the plaintiffs from 
proving that ithad not in fact been recorded, and that no 
copy could be procured. 

It was further objected to the evidence of the contents 
of the deed that the law required the deed to be acknowledg- 
ed in open court, and the clerk was required to enter the 
acknowledgment upon the records of the court, and that this 
entry would be better evidence of the contents of the deed, 
than any parol evidence could be. The entry made by the 
clerk of the acknowledgment of the deed formed no part of 
the deed. The entry of the acknowledgment on the deed is 
what formed a part of the deed, and upon which the plaintiffs 
must rely for their title to the land. The entry made by the 
clerk upon the record could not even have been resorted to by 
plaintiffs as evidence to perfect the deed, if the entry on the 
deed had been defective, and of course could not have been 
substituted for the entry made on thedeed. Hence it follows 
that parol evidence was properly resorted to. (Smith vs. 
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Philips, 25 Mo., 555; Newman vs. Studley, 5 Mo., 291; 1 
Greenl. Ev., § 84, note 2, §$ 509, 560.) And if the entry 
made by the clerk upon the record is not correct, that fact 
would not affect thedeed. (Scruggs vs. Scruggs, 41 Mo., 242 ; 
Crowley vs. Wallace, 12 Mo., 143.) The objection made by 
the appellant that it was not shown, that the sheriff's deed 
was stamped, was not made in the Circuit Court, and will not 
be noticed here. 

The remaining ground for the reversal of the judgment of 
the court below is, that the judgment is not sustained by the 
evidence, and therefore that the judgment should have been 
in favor of the defendants upon the merits of the case. The 
ground for relief relied on by the plaintiffs in the petition is, 
that James Henderson, Sr., was, at and before the 24th day of 
July, 1860, indebted to one William W. Henderson as ad- 
ministrator of the estate of George Henderson, deceased, in 
the sum of six thousand five hundred dollars, together with 
interest at the rate of ten per cent. per annum, from the first 
of June, 1856, which was evidenced by his promissory note 
of that date; that in order to defeat, and hinder and delay 
the collection of said debt, he attempted to dispose of his 
property including the land in controversy ; that in order to 
place his property beyond the reach of this creditor, he con- 
tracted a number of either real or pretended debts, and with 
the pretended view of securing these last named debts, he, 
on the 24th day of July, 1860, conveyed the land in contro- 
versy by a deed of mortgage with a power of sale to David 
M. Rivers, and others therein named ; that the debts pretend- 
ed to be secured, if real debts, were contracted with the frand- 
ulent intent to hinder and delay the said William W. Hen- 
derson in the collection of his said debt; that in the creation 
of the debts pretended to have been secured by said mort- 
gage, the said James Henderson, Sr., acquired a large amount 
of property which was disposed of by him, and the money 
received therefor, together with other monies, then had by 
him, was placed in the hands of his three sons, and co-defend- 
ants, George, James A. and Washington Henderson, and 
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pursuant to said fraudulent intent to hinder and delay the 
collection of said debt, due to William W. Henderson as ad- 
ministrator, he procured the land in controversy to be sold 
under and by virtue of said mortgage deed, and conveyed to 
his said three sons; that whatever money was paid for said 
land at said pretended sale to his said sons, was the money of 
said James Henderson, Sr. Wherefore, it is charged, that the 
deed conveying said land to said George A., James A. and 
Washington Henderson, was fraudulent and void, as to said 
William W. Henderson, who was a creditor as aforesaid, and 
that plaintiffs, having purchased all of the right or title of 
the said James Henderson, Sr., inand to said land, under and 
by virtue of an execution issued on a judgment obtained 
against said James Henderson Sr., on the debt in favor of 
William W. Henderson aforesaid, have a right to avoid said 
deed to the three sons, and hold the land free from, any claim 
or right on their part by virtue of their said deed. These 
charges of fraud and fraudulent intent were denied by the 
defendants. 

From the evidence presented in the bill of exceptions, it 
appears that James Henderson, Sr., who is the father of the 
other defendants, was in the months of June and July, 1860, 
indebted to some fifteen or sixteen persons living in Clay Coun- 
ty Missouri, in the aggregate sum of about eleven thousand 
dollars, the most of which debts were contracted in said 
months of June and July, 1860, for mules ; that he at or about 
that time, took to the State of Kentucky, the mules number- 
ing from 75 to 100; that he was then indebted to the said 
William W. Henderson in the sum before stated; that after 
having disposed of the mules taken to Kentucky, James Hen- 
derson, Sr., returned to his residence in Clay county, Missouri, 
in July, 1860; that about the time he started to Kentucky 
with the mules, a letter was received from the attorney of 
William W. Henderson, addressed to James Henderson, Sr., 
Clay county Mo., to which the defendant Washington Hen- 
derson the oldest of the three sons wrote the following reply : 
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“Liberty, Clay County, Missouri, June, 18th, 1860. 
“Cousin Will: I received a letter for my father from Mr. 
Coleman of St. Louis, yesterday, stating that he had father’s 
note that you had given him for collection. Father is at this 
time in Kentucky and will not be at home for a month or 
six weeks; but he expects to see you as he returns; but, if he 
should not, he will write or come and see you as soon as he 
comes home, and I will ask you if you please to not force us 
to pay the whole amount right away. The amount is much 
larger than I had any idea that my father owed, and I hope 
you will have mercy, and give us a chance to pay you, with- 
out sacrificing what little we have got, and have worked so 
hard to get from our childhood to the present time; and if 
God gives health and strength we will continue to work until 
you are paid, and that shall be as fast as we canmake it. We 
have a hard and slow way of making money, but I pray God 
to spare me to see the day that we will owe no man anything. 

Write to me as soon as you receive this please. 

Respectfully, W. A. Henderson.” 

On the same day Washington A. Henderson wrote to the 
attorney Coleman, as follows: 

“Mr. Coleman, Dear Sir: I received your letter to my fa- 
ther yesterday, and he is in Kentucky at this time. When 
he comes home he will act in the matter, and I ask you if 
you please to wait until you hear from him. I sent a letter 
to cousin Will Henderson to day, directed to St. Louis, and if 
his post office is not that, I wish you would do me the favor 
to see that he gets it.” 

On the 25th day of September, 1860, James Henderson, Sr., 
forwarded to Coleman a letter in the handwriting of his at- 
torney, Thos McCarty, as follows : 

“Dear Sir: Yours of the 19th inst. is before me, contain- 
ing a proposition, from William Henderson, as the administra- 
tor of his father’s estate. With every disposition on my 
part, to do all I can towards a settlement of the matter, I find 
it impossible to accept the proposition, and therefore notify 
you at once, that I decline acceding thereto, in order that you 
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may be prepared to take such course in the premises as duty 
and the law requires.” 

The evidence further shows that James Henderson, Sr., 
executed a note to one George E. Claybrook, in Clay county, 
Missouri, on the 28thday of June, just ten days after the 
date of the letters written by Washington Henderson to Will 
Henderson and Coleman; and the evidence also tends to show, 
that James Henderson, Sr., started to Kentucky with his 
mules on the 28th day of June, 1860. It is further shown, 
that Henderson, Sr., returned from Kentucky in’ July, 
1860, and at once began to arrange with his creditors in 
Clay county, to give them a mortgage to secure his indebted- 
ness to them. His creditors, all who were examined, state 
that they were not pressing him for their money, but that he 
voluntarily proposed to give them a mortgage on hisland and 
other property ; that he visited a number of them and request- 
ed them to have their debts put in the mortgage, telling one 
of them that he wanted to give the mortgage ; that “he might 
be sued on an unjust debt,” and suggested putting the wit- 
ness’ debt in the mortgage. All of the notes of the home or 
Clay county creditors were sent to Thomas McCarty of Lib- 
erty, who was retained’as the attorney of Henderson in refer- 
ence to_the debt of William W. Henderson. On the 24th 
day of July, a mortgage was executed by James Henderson, 
Sr., by which he conveyed to five or six of his creditors two 
hundred and fifteen and one-half acres of land (the land in 
controversy), together with his personal property, to secure 
the debts in Clay county, amounting to about eleven thou- 
sand dollars. This mortgage contained a power of sale, by 
which it was provided, that if the debts were not paid by the 
Ist day of January, 1861, the mortgagees could give twenty 
days’ notice and sell the property. On the same day another 
mortgage was executed to G. W. Morris, to secure a debt of 
five hundred dollars. The first named mortgage included 
the land in controversy as well as a negro woman, horses, 
mules, oxen, cows and calves, hogs, fifty barrels of corn in the 
crib, a stack of oats, wagons, wagon harness and plow gear. 
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Immediately after the first of January, 1861, the property 
mortgaged was advertised for sale under the power in the 
mortgage. The notes, to secure which, the mortgage was ex- 
ecuted, were all placed in the hands of McCarty, the attor- 
ney employed or consulted by Henderson, Sr., in the suit on 
the note of W. W. Henderson. The sale took place on the 
80th day of January, 1861. The most of the creditors pro- 
vided for in the mortgage were present at the sale; some 
of them purchased portions of the personal property, but 
none of them bid on the land. The land with other portions 
of the personal property was purchased by the three sons 
of James Henderson, Sr., and in fact the mortgagees not 
only sold the property conveyed by the mortgage but they 
sold seven plows, which were also purchased by the three 
sons of Henderson, Sr. There was but one bid on the land; 
that bid was ten dollars per acre, for which the land was 
sold to the boys. The whole amount of the sale was 
$3807.95: Of this the boys purchased to the amount of 
$2397.55, and the creditors and others, to the amount of 
$1430.40. The evidence shows that the land was at the time 
worth from $3,300 to $5000. The creditors who were examined 
as witnesses, and whose debts were secured by the mortgage, 
gave as a reason for permitting the land to be sold to the 
boys for less than its value without bidding thereon, that 
they considered their debts good, did not want land; that 
they had confidence in the boys and in the old man; believed 
the old man was good for his debts; and one of them stated 
that he had been assured, by a confidential friend, that his 
debt would he paid. The evidence further shows that James 
Henderson, Sr., with his wife and his three sons (the other 
defendants), previous to and at the time of making the mort- 
gages resided on the land in controversy; that it was a finely 
improved farm, with a good brick dwelling house, a good 
barn, and other out-houses; that the business was all done in 
the name of the old man, up to the time of the sale under 
the mortgage; that since the sale, the business has been 
done in the name of the boys; but that the family otherwise 
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reside on the farm since the sale, just as they did before, and 
that the“old man is still so in possession, one of the boys 
lately having moved to Nebraska; that no money was 
paid by the boys for their purchases at the sale made under 
the mortgage, but the land was conveyed to them, by the 
mortgagees, and they on the 11th day of February, 1861, 
re-conveyed the farm land by deed of mortgage toa part of 
the original mortgagees whose debts thus secured amounted 
to $4553, which was not all paid until 1864 or 1865; the old 
man paying part of the money as agent of the boys. It was 
farther shown, that William W. Henderson as the administra- 
tor of the estate of George Henderson, deceased, commenced 
a suit in the Clay Circuit Court, against James Henderson, 
Sr., on the 6th day of October, 1860, on the note for $6500, 
executed to George Henderson in his life-time, and dated 
June ist, 1856; that on the 27th day of October, 1860, the 
defendant in said suit (James Henderson, Sr.,) appeared in 
the Clay Circuit Court, and obtained leave to file an answer 
in the case, thirty days before the next term of the court; 
that no answer was ever filed, but that afterwards on the 29th 
day of April, 1861, judgment was rendered, in the cause 
against defendant, for want of answer, for the sum of $9525 ; 
that afterwards an execution was issued on said judgment, 
and the land in controversy levied on as the property of 
James Henderson, Sr., and sold by the sheriff to plaintiffs 
who received the sheriff’s deed therefor. 

On the part of the defendants it was shown in substance, 
that in June, 1860, James Henderson, Sr., the father of the 
other defendants, went to one Thomas McCarty, an attorney, 
and represented to him that he was involved in debt and de- 
sired to pay his home creditors. McCarty advised him, to 
make a mortgage on his property to secure the home credi- 
tors. After this, all of the notes of the home creditors were 
placed in the hands of McCarty, to be secured by a mort- 
gage. The mortgage was made on the 24th day of July, 
1860, the old man having previously given McCarty the 
names of all of his home creditors. It seems that Samuel Hard- 
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wick, an attorney of Liberty, was at the time controlling the 
$6500, note of W. W. Henderson, upon which the judgment 
was afterwards obtained; that the creditors, secured by the 
mortgage, requested McCarty, about the first of January, 
1861, to have the property named in the mortgage advertised 
and sold ; that it was properly advertised and sold on the 29th 
day of January, 1861; that the sale was well attended ; Mc- 
Carty thought the land ought to have brought fifteen dollars 
per acre; that no arrangement had been made, between the 
creditors and the young Hendersons, previous to the sale 
about their becoming the purchasers of the land or other 
property ; that after the sale an arrangement was made with 
a part of the creditors provided forin the mortgage, to give the 
boys time, if they would execute a new mortgage on the 
same land to secure them; that on the eleventh day of Feb- 
ruary, 1861, the three boys made a new mortgage by which 
they conveyed the land to a portion of the creditors who 
were willing to give time; that the amount of debts thus se- 
cured by the second mortgage was $4553, which included the 
debt of five hundred dollars before secured to Morris by the 
old man, on the 24th of July, 1860; that all other debts se- 
cured by the original mortgage and not included in the new 
mortgage were paid at the time of the sale, and the witness 
stated, that they were paid out of money received for the per- 
sonal property sold ; that all of the notes secured in the orig- 
inal mortgage, had been preserved by McCarty, and that he 
then had them in order to show that the transaction was a 
fair one, if a controversy should arise. Witness McCarty, 
further stated, that he was requested to be present at the sale 
by old man Henderson, as well as some of the creditors; that 
he made out a sale bill of the property sold ; that he could 
not say that he considered himself old man Henderson’s at- 
torney in that matter, that he was his attorney in the suit by 
William Henderson; that no arrangement was made with 
the boys previous to the sale to the effect that the creditors 
would take a second mortgage from them and continue to 
wait for their money; but that witness shortly after the sale 
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had a talk with the boys; they wanted to pay their father’s 
home creditors, and an arrangement was then made with 
part of the creditors, to give the boys time, and to these cred- 
itors the boys gave their notes and a mortgage on the land 
purchased by them ; that he did not represent old man Hen- 
derson at the sale strictly as an attorney, but was requested 
to attend the sale. One of the mortgagees, in whose name 
with others, the sale was made, was not present at the sale. 

Other evidence was introduced to the effect that the boys 
owned eighty acres of land, in addition to the land purchased 
at the sale, and that they made money in raising and feeding 
hogs; that they sold some stock in 1861; that they received 
about $2500, for feeding stock in 1863, and over four thon- 
sand dollars in 1864, twelve hundred dollars of which was 
paid to the old man. James A. Henderson, one of the de- 
fendants, was examined as a witness and stated that Wash- 
ington (his brother), was twenty-five years old, and that he 
and Samuel were over twenty-one years old ; that he paid 
some of the notes named in the second mortgage; that 
Washington paid some, did not know that his father paid any 
of them; that the creditors agreed with him and his broth- 
ers, that if they would pay their debts against the old man 
they would give them time; that no effort was made to his 
knowledge, to prevent persons from bidding at the sale; that 
there was but one bid on the land ; that the last of the notes 
had been paid since the war; that he and his brothers con- 
cluded on the morning of the sale to bid for the land; they 
wanted to pay their father’s debts, but their father did not 
know of their intention to purchase the land. It appears 
that he did not recollect that he or his brothers had any mo- 
ney; they expected that if they became the purchasers of the 
land they could borrow the money to pay for it. They had 
no knowledge that they could buy it on credit, until after the 
sale; could not say whether he knew that his father was sued 
by W. W. Henderson or not. His father took from 60 to 
80 mules to Kentucky; could not say how many. He traded 
largely in 1860, but did not trade in 1862. His father settled 
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on the farm in 1854. All of the deeds and mortgages referred 
to, were read in evidence on the trial by the respective 
parties. 

The question presented for the consideration of this court 
is: Was the Platte Circuit Court authorized, under the evi- 
dence in this case, to find that the deed of mortgage, made by 
James Henderson, Sr., to Harsel and others, conveying the 
land in controversy with his personal property, and the sale 
of the property by virtue thereof to his three sons, was a con- 
trivance on the part of the old man to get his property out of 
his own name and in the name of the boys,with a view to hin- 
der and delay W. W. Henderson in the collection of his debt 
against the old man, and thus to avoid and set aside the deed 
to the sons? Fraud will not be presumed when all of the 
facts in the case consist as well with honesty and fair dealing 
as they do with an intention to defraud. (Dallam vs. Ren- 
shaw, 26 Mo., 533; Rumbolds vs. Parr, 51 Mo., 592.) And 
in order to defeat the title of a purchaser from one who con- 
veys lands with a fraudulent intent, the vendee must have 
notice of such intent or participate in the fraud. (Chouteau 
vs. Sherman, 11 Mo., 585.) And it may further be said, 
that there is no doubt that old man Henderson, finding him- 
self unable to pay all of his debts at once, had the lawful 
right to pay some of his creditors in preference to others; but 
in doing so the transaction must be honest. He could not 
do so with the view or intent to deprive creditors not pre- 
ferred, of all chance to ever be paid, or with a view to hinder 
and delay them in the collection of their debts. Such a con- 
veyance might necessarily operate to delay creditors not pre~ 
ferred. But ifthe intention or view with which the convey- 
ance is contrived and made, is to defeat particular creditors, 
then it is fraudulent as to such creditors. (Drury vs. Cross, 
7 Wall., 299; Tompkins vs. Wheeler, 16 Peters, 106; Sibly 
vs. Hood, 3 Mo., 290; Gales vs. Labaume, 19 Mo., 17; Cason 
vs. Murray, 15 Mo., 378.) 

Courts of equity will, in order to ascertain whether fraud 
existed or not in a particular case, look into all of the circum- 
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stances surrounding the whole transaction, and if the transac- 
tion, when so considered, is inconsistent with fairness or hon- 
esty, it will be held to be fraudulent. In the case under cone 
sideration, we find 6ld man Henderson in the month of June, 
1860, purchasing mules in Clay County, Missouri, to be taken 
to Kentucky for sale. The evidence shows that at this time 
he was considerably indebted, and that among others he was 
indebted to W. W. Henderson as administrator of the estate 
of George Henderson, deceased, in the sum of $6,500, with 
interest for several years ; that on the 17th day of June, 1860, 
a letter was received from one Coleman, an attorney of St. 
Louis, in whose hands the note of W. W. Henderson had 
been placed for collection, requesting payment of the note. 
This letter was answered by Washington Henderson, one of 
the defendants, on the 18th of June, 1860, in which he ur- 
gently requested that his father should not be compelled to 
pay all of the note at once, or in his own words, that “wwe” 
shall not be compelled to pay it all at once; he states in this 
letter that his father was then in Kentucky, but would see to 
the matter as soon as he returned. There is other evidence 
that shows that the old man was in Clay County and gave a 
note for mules purchased on the 28th day of June, and that 
he on that day started for Kentucky, ten days after this letter 
was written. The old man returned from Kentucky in July, 
1860, and soon after his return he went to a lawyer for con- 
sultation. He then stated that he was embarrassed with debts 
and wanted to pay his home creditors. None of these cred- 
itors were urging him to pay their demands. He went to these 
creditors, offered to give them a mortgage, telling one of 
them that he might be sued for an unjust debt, and suggest- 
ed to him that he should have his debt put in the mortgage. 
It does not appear that any of the home creditors urged or 
desired the mortgage, but that the old man was anxious to give 
the mortgage and urged them to have their notes secured by 
the mortgage. The lawyer consulted had advised him to give 
the mortgage. The notes were ali placed in the hands of this 
attorney, and on the 24th day of July, 1860, the mort- 
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gage was executed conveying the land in controversy as well 
as a large amount of personal property, including horses, colts, 
oxen, cows and calves, hogs, wagons, harness, a stack of oats, 
fifty barrels of corn, and even his plow gear. It seems that 
a correspondence was going on between old man Henderson 
and Coleman, the attorney of W. W. Henderson about 
this time, in reference to the settlement of the debt in 
Coleman’s hands,and that McCarty, the lawyer previously con- 
sulted by the old man in reference to the giving of the mort- 

ge, was also engaged by him in this business with Coleman ; 
and that on the 25th day of September, 1860, James Hen- 
derson, Sr., procured his attorney to write a letter to Coleman 
in answer to one from Coleman of the 17th, in which he informs 
him that the debt to William W. Henderson would not be 
settled on the terms proposed, and that he might take such 
course in the premises as his duty and the law required. A 
suit was at once commenced in the Clay Circuit Court by 
William W. Henderson against old man Henderson on 
the note for $6,500. In the latter part of October old man 
Henderson appeared in the Olay Circuit Court and obtained 
leave to file an answer in the action thirty days before the 
next term of the court, which was held in April, 1861. 

No answer was ever filed, and judgment was rendered in the 
cause in April, 1861, for wantof ananswer. On the 29th day 
of January, 1861, a sale was made under the mortgage. At 
this sale, the three defendants, sons of old man Henderson, 
purchased the land at ten dollars per acre, and they also pur- 
rchased a large portion of the personal property. The mort- 
gagees not only sold all of the property named in the mortgage, 
but they sold some seven plows which were not named in or 
conveyed by the mortgage, which were purchased by the 
boys. The evidence shows that the land was worth fifteen 
dollars per acre, and some of the witnesses thought more; but 
the only bid for the land was ten dollars per acre, the cred- 
itors not bidding; some of them saying that they did not 
want land and that they considered their debts good. One of 
them stated in his evidence, that he had been assured by a 
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confidential friend that his debt would be paid. The debts 
purporting to be secured by the mortgage were over eleven 
thousand dollars. The property sold brought, in the aggregate 
$3,807 95-100. Of this amount the purchases of the boys 
amounted to $2,377 55-100; that purchased by others, 1,430 
40-100. The boys paid no part of the money for the purchases 
made by them ; but a few days afterwards gave a mortgage on the 
land purchased to a part of the same creditors in the original 
mortgage to secure their debts, which amounted to $4,553 ; 
and all other debts named in the original mortgage were paid 
at the time. It is said by one of the witnesses, that these 
debts were paid out of monies received for personal property 
sold ; but it will be seen from the evidence, that all of the per- 
sonal property sold to others besides the boys only amounted to 
a little over fourteen hundred dollars, while the debts paid at 
the time must have been over seven thousand dollars. It will 
thus be seen, that old man Henderson must have paid out, in 
payment of the debts named in the mortgage, over five thou- 
sand dollars at the time of the sale. Under this state of 
facts, what necessity was there for the sale of. property under 
the mortgage? The debts secured by the mortgage being 
about eleven thousand dollars, between five and six thousand 
was paid at the sale, and must have been paid by the old man. 
About $1,400 was received for personal property, and the bal- 
ance of the creditors were willing to wait for their money, and 
did wait, taking a mortgage on the same land from the boys. 
Why was it necessary under these circumstances, for the old 
man to sell his plows to his sons, which were not named in 
the mortgage, and his plow gear, wagons and harness, which 
were in the mortgage? Why was it necessary to sell the lit- 
tle corn in his crib, his oats and stack, and his cows and 
calves? To my mind it is clear, that on the old man’s part, 
the main object in executing the mortgage by him of the 24th 
of July, and in procuring the sale thereunder, was to defeat 
the collection of the debt to William Henderson as adminis- 
trator of his father’s estate. 

The only remaining question is, had the boys or any of 
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them notice of this fraudulent intention on the part of their 
father, or did they participate therein? Washington Hender- 
son, the oldest of the boys and the one who answered the old 
man’s letters in his absence, knew of the debt to William, the 
administrator, and urged the postponement of the collection ; 
he purchased his father’s property ; he must have known that 
his father had money with which he paid the most of the 
debts secured by the mortgage, after the property was all 
sold under the mortgage. He was a purchaser at the sale of 
his father’s plow-gear and his plows for a mere nominal sum. 
The old man still holds possession of the farm, while one of 
the boys has moved to Nebraska. The answers of the old man 
and the boys are not under oath. The circumstances of the 
case were sufficient to raise a very strong presumption of 
fraud against the boys, and of an intention to defeat the debt 
of William Henderson, the administrator. The facts of the 
case were within the knowledge of the old man and the boys, 
to show conclusively who it was that furnished the money to 
pay the debts secured by the last mortgage, and why it was 
that the sale under the mortgage, so faras the purchase by the 
boys was concerned, was entirely abandoned and all the debts 
of the old man paid at the time of the sale, except a little over 
four thousand dollars, which was secured by the mortgage 
given by the boys. The burden was thrown on them to 
show the fairness of the whole transaction, and yet only 
one of the boys was examined. At the trial the old man and 
the other two boys, and one of them the oldest, who it is 
shown attended to the old man’s business in his absence, re- 
main silent ; are not examined at the trial, although there was 
nothing to prevent their examination, in which they could have 
explained the whole transaction and shown who it was who 
furnished the money that paid the debts and released the 
land, and what was done with the money received by the old 
man for nearly one hundred mules. 

These things all being taken into consideration, although 
the evidence against the young men is not entirely clear, we 
cannot say that the Circuit Court did wrong in rendering a 
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decree in favor of the plaintiff. (Sands vs. Carduise, 4 Serg. 
& R., 558-9 ; Lay vs. Lawrence, 8 Dana, 80.) 
The judgment | is affirmed. The other judges concur. 


r.™ 
Vv 





Joun G. Woops, Crecurr Art’y ex rel., Jarvis G. Rocrrs, 
Respondent, vs. Witt1am Henry anp F. M. Kowpatt, 
Appellants. 


1, Town, incorporation of—False description—May be stricken out, when— 
Amendment of records of County Court—Quo Warranto, etc.—The town 
of Cameron was laid off and platted on part of Section 23, Township 57, 
Range 30, in Clinton county, and the plat was acknowledged and filed in the 
Recorder’s office of the county, and the town was built up and inhabited. In 

* 1867, a petition of its inhabitants to the County Court for incorporation refer- 
red to the metes and bounds as set out in the plat, but falsely described the lo- 
cation of the town, as in section 24, in which no traces of a town existed. The 
order of incorporation made by the County Court under the statute similarly 
mis-described the location. 

In quo warranto to oust the trustees of the corporation. Held, 1st. That 
enough remained in the description without the false particular, to ascertain 
the location; and that such false description should be stricken from the 
order. 2nd. That the records of the court need not be amended so as to 
describe the location as in sec. 23. 

2. Town—Act incorporating amendable at subsequent term.—The order of a 
County Court made under the statute, incorporating a town, is rather a legis- 
lative than a judicial act, and may be corrected at a subsequent term. 

3. County—Area diminished below 500 sq. miles, ete.—An act of the legislature, 
diminishing the area of a county below five hundred square miles, is uncon- 
stitutional and may be treated as nul! and void by the County Court. 


Appeal from Clinton Circuit Court. 


J. G. Woods, J. F. Harwood, and Chandler & Sherman, 
for Respondent. 


I. The court will take judicial notice of county bound- 
aries, (State vs. Worrell, 25 Mo., 212; Hinckly vs. Beck- 
with, 23 Wis., 328; Mossman vs, Forrest, 27 Ind., 233; 
Indianapolis R. R. Co. vs. Stephens, 28 Ind., 429; Wood- 
ward vs. Chicago & R. Co, 1 Wis., 309; Martin vs. 
Martin, 51 Mo., 366.) 
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II. The statute of this State requires the metes and 
bounds of a municipal corporation to be stated in the or- 
der of the court creating the corporation. (Gen. Stat. 
1865, p. 240, §1; Dill. Mun. Gorp., 124.) 

IlI. Any ambiguity or doubt arising out of the terms of 
the order, must be resolved in favor of the public. (Dill. 
Mun. Corp., 103; Minton vs. Lane, 23 How., [U. S.] 435-6, 
8 Conn., 247; 10 Conn., 442.) 

IV. The order of the County Court of Clinton county, 
incorporating the inhabitants of the town of Cameron, is 
conclusive of the metes and bounds of the corporation and 
of the location and extent of the territory thereof, and no 
evidence of antecedent facts is admissible to change or ex- 
plain the said order. (State vs. Weatherby, 45 Mo., 17; 
12 Barb., 573.) 


E. H. Norton, for Appellants. 
Apvams, Judge, delivered the opinion of the court. 


This was an action in the nature of guo warranto, to oust 
the defendants from their offices as trustees of the town of 
Cameron, in Clinton county, Missouri. The Cireuit Court 
decided in favor of the plaintiff, and entered a judgment of 
ouster, from which the defendants have appealed to this 
court. ; . 
The leading facts are, that the town of Cameron was laid 
off and platted on part of section 23, of township 57, of 
range 30, in Clinton county, and a plat of the town thus 
laid off was duly acknowledged and filed in the Recorder’s 
office of Clinton county. The town as thus laid off was 
built up and inhabited, and was the only town of that name 
in Clinton county. The inhabitants of this town in the year 
1867, applied to the County Court of Clinton county, to be 
incorporated according to the statute in such cases made and 
provided ; and in their petition for the metes and bounds of 
the town, referred to the plat on file in the recorder’s office, 
but falsely stated its location to be in section 24, instead of 


section 23, of township and range aforesaid. The Act of 
36—VOL. LV. 
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incorporation was passed by the court and entered of record, 
whereby the town of Cameron was incorporated; but in 
this act of incorporation the town is falsely described 
as located on section 24, instead of the real place sec- 
tion 23, township and range aforesaid. Some years after- 
wards, the attention of the County Court was called to the 
false particular in the description of the town of Cameron, 
and the court corrected the entry by ordering section 23, to 
be inserted instead of section 24. 

The main point raised and discussed here is, that the false 
particular denoting the location of the town to be on section 
24, controls every other particular demonstrating the real 
locality, and therefore renders the act of incorporation abso- 
lutely void, so far as the real town of Cameron is concerned. 

It is conceded that there was no town in section 24, but 
the town was in section 23., and that the plat referred to, 
demonstrates the existence of the town as being in section 
23. In the construction of records as well as deeds, we 
must look to the whole record and to all the papers referred 
to in connection with it, if necessary to ascertain its true 
intent and meaning. Here the town of Cameron, was incor- 
porated as it stood upon the ground: Where did it stand? 
Where was it located? We find it actually laid off, and 
built up and inhabited, on section 23, and no trace of any 
town existed on section 24, Then to what does this act of 
incorporation apply? Certainly to the town of Cameron, 
as found upon the ground. Itis found on section 23, and 
not on section 24. Therefore section 24, whenever it is re- 
ferred to in the papers and order of the court, is a false par- 
ticular which must be struck out; and when so struck out, 
enough is left to ascertain the precise location of the town. 

It was not necessary to amend the County Court record, 
to demonstrate the exact location of the town of Cameron; 
the record as it stood, sufficiently pointed out the location. 
The town itself was an actual entity on the ground, and as 
well defined and no doubt better known, than the numbers 
of the United States surveys of the public lands. The act 
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of incorporation however, as passed by the County Court, 
was not a judicial act, or in the nature of a judicial act, 
which could not be amended or corrected at a subsequent 
term, so as to correspond with the original purpose. It was 
more in the nature of a legislative or administrative, rather 
than a judicial act. 

The point is raised here, that the town of Cameron is not 
and was not at the time it was incorporated, within ,the 
boundaries of Clinton county. It is admitted, that prior to 
the General Statutes of 1865, this town was in Clinton coun- 
ty, bug that by an extension of the boundaries of De Kalb 
county, a part of Clinton county was cut off, and this town 
was thereby thrown into De Kalb county. As the court will 
take a judicial notice of the boundaries of counties, it will 
also take judicial notice whether an act of the legislature 
cutting off part of a county reduces it below its constitutional 
limits. The constitutional limits of counties under the present 
constitution, are five hundred square miles; under the old 
constitution, the limits were four hundred square miles. The 
county of Clinton was made prior to the new constitution, 
and as it stood when the new constitution was framed, it did 
not have five hundred square miles. 

The Act of the legislature therefore, which is comprised 
in the General Statutes, diminishing the boundaries of Clin- 
ton county must be regarded as unconstitutional, and the ter- 
ritory cut off still belongs to Clinton county. 

So in any view we can take of this case, there is no found- 
ation for this proceeding. The judgment. must therefore be 
reversed. 

Judgment reversed. Judge Vories not sitting. The 
other judges concur. 
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Srate or Missovurt, ex rel., Public Admr. of Daviess Counry, 
in charge of estate of Joun C. Lanxrorp, deceased, Plain- 
tiff in Error vs. Toomas Lanxrorp, Defendant in Error. 


1. Administration—Annual setilements—Prima facie evidence—Suit on ad- 
ministrator’s bond.—Annuai settlements, up to the time of making the final 
settlement by the administrator, are not final nor conclusive upon the parties 
interested, but only afford prima facie evidence of the facts therein contained, 
and are subject to be reviewed by the courts in a suit on the bond of the ad- 
ministrator, 


Error to Daviess Circuit Court. 
James McFerran, for Plaintiff in Error. > 


I. The annual settlements made by the administrator, were 
not judgments, and constituted no defense or impediment toa 
suit upon the bond, for breaches of its conditions. (Picot vs. 
Biddle’s Admr., 35 Mo., 35, and cases therein cited; State to 
use, ete. vs. Flynn, 48 Mo., 413.) 


J. H. Shanklin, Milt. Ewing and M. 4. Low, for De- 
fendant in Error. 


I. A person seeking to falsify the allowances and accounts 
of the settlements of administrators must petition the Cir- 
cuit Court, as a court of law and equity, for that purpose. 
(Jones vs. Brinker, 20 Mo., 87; State to use, etc. vs. Roland, 
23 Mo., 95.) 

II. Annual settlements of an administrator are adjudica- 
tions of a court of competent jurisdiction, which may be cor- 
rected and adjusted, it is true, by the same court on final set- 
tlement, yet they cannot be attacked, or surcharged, or falsified, 
in a suit at law on the administrator’s bond. (State to use, 
ete. vs. Roland, supra; Jones vs. Brinker, supra; Oldham 
vs. Trimble, 15 Mo., 225; Mitchell vs. Williams, 27 Mo., 
399.) In the two last cases there is nothing to indicate that 
the settlements were other than annual settlements. In the 
ease of Mitchell vs. Williams, supra, the court refers to the set- 
tlement in the plural number, and no distinction is made in 
the method of surcharging and falsifying them. 
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Vortss, Judge, delivered the opinion of the court. 


This action was brought by the administrator de bonis non 
of the estate of John C. Lankford, deceased, against the de- 
fendant, one of the sureties on the administration bond of 
the former administrator. The petition is in the usual form, 
setting forth the administration on said estate by one Thomas 
J. Singleton, the execution of a bond by him as such admin- 
istrator, and that defendant had executed the bond as sure- 
ty; that Singleton had since died, and that the relator had 
been duly appointed administrator de bonis non of said es- 
tate, &c. After the formal parts of the petition, the plain- 
tiff set forth and assigned several breaches of the bond sued 
on, aygong which was the following: “Plaintiff states and 
assigns as breaches of said bond and the condition thereof, 
that the said Thomas J. Singleton, as administrator of the es- 
tate of John C, Lankford, deceased, did not faithfully admin- 
ister said estate, account for, and pay and deliver all monies 
and property of said estate, and perform all other things 
touching said administration as required by law, or the order 
or decree of any court having jurisdiction, in this; that is to say; 
that at the second annual settlement of said estate by the said 
Thomas J. Singleton, as administrator of said estate, with the 
Probate Court of Daviess county aforesaid, said court having 
jurisdiction and charge of said estate, on the 5th day of 
March, 1863, the said Thomas J. Singleton, as administrator 
of said estate, had in his hands and was indebted to said 
estate, of the assets thereof, for the sun of four hundred dol- 
lars, and being so indebted for the assets thereof, he, the said 
Thomas J. Singleton as administrator of said estate, then and 
there received a credit and allowance, by fraudulent and false 
means and pretenses, unjustly, to the injury of the estate of 
the said deceased, and parties interested in his said settlement, 
against said estate for the sum of four hundred dollars, on ac- 
count of Sarah J. Lankford’s receipt of a slave, Mary, when, 
in truth and fact, the said Thomas J. Singleton had never 
been charged, as administrator or otherwise, in any of his 
settlements of said estate, with said slave or her value, or any 
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part thereof, and was not entitled to said credit, or any credit 
against said estate on account of said slave or her value, and 
which sum of four hundred dollars, so due by said Singleton 
to said estate at said settlement, is still due and unpaid, and 
has never been accounted for by said Singleton or his legal 
representatives, or the defendant or said Milton H. Moore 
(the other surety on the bond), or either of them, to said es- _ 
tate or parties interested, or the plaintiff or this relator or 
either of them; by which the plaintiff has been damaged to 
the amount of four hundred dollars, with interest on the 
same from the said 5th day of March, A. D., 1863.” 

There were several other breaches of the bond assigned in 
the petition, but it is not necessary to set them out herein, 
as the one already set forth is sufficient to present the princi- 
ple or question involved in the decision of the case. The de- 
fendant appeared, and filed his motion to strike out the first, 
second, third and fifth breaches assigned in the petition, (the 
one before set forth being the first) on the ground: Ist. “That 
said several assignments of breaches are irrelevant and re- 
dundant.” 2nd. “That they tender issues which cannot be 
tried and determined in a suit on an administrator’s bond.” 
8rd. “That they seek to set aside the adjudications of a court 
of competent jurisdiction and to recover in damages.” 4th. 
“That they seek to contest in a collateral proceeding the ad- 
judications of a court of competent jurisdiction.” 5th. 
“That they are obnoxious to the objection of duplicity.” This 
motion was heard by the court and sustained, and said breach- 
es stricken out of the petition. 

The plaintiff then suffered a non-suit with leave to move 
to set the same aside. In due time the plaintiff filed a mo- 
tion to set aside the non-suit so suffered, which motion was 
overruled by the court, and the plaintiff excepted and ap- 
pealed to this court. 

It will be seen from the statement of this case, that the 
only question presented for the consideration of this court is 
as to the propriety of the action of the Circuit Court in strik- 
ing out the breaches from the plaintiff's petition objected to 
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by the defendant. It is contended by the defendant, that the 
breaches were properly stricken out; that said breaches 
sought to surchage and falsify the annual settlments of 
the administrator, and that that can only be done by a 
petition in the Cirenit Court in the nature of a bill in 
equity to have the settlements set aside on the ground of 
fraud or mistake. 
to be given to the annual and final settlements of administra- 
tors, made in the courts having probate jurisdiction during 
the course of their administration, has been several times be- 
fore this court, and the subject fully discussed. In the case 
of Oldham vs. Trimble, 15 Mo., 225, it was held, that, where 
a final settlement has been made and a suit at law afterwards 
brought on the administrator’s bond, the settlements could be 
interposed as a defense to the action, but that the settlement 
might be opened and corrected in equity for fraud, after 
which a suit might be bronght on the bond. To the same ef- 
fect are the cases of Jones vs. Brinker, 20 Mo., 87; Tourville 
vs. Roland, 23 Mo., 95; Mitchell vs. Williams, 27 Mo., 399. 
It will be noticed in all of these cases, that final settlement 
had been made of the affairs of the estate, in which case the 
annual settlements had become merged in the final settle- 
ments, although no point seems to have been directly made on 


that fact. 


The question as to what force and effect is 


In the subsequent case of Picot vs. O’Fallon, 35 Mo., 29, 
the administrator had attempted to make a final settlement 
of the estate upon which he had administered. The heirs 
and distributees appeared in the probate court in which the 
settlement was being made, and insisted that errors and omis- 
sions had been made in the previous annual settlements of 
the administrator, which they insisted should be corrected in 
the final settlement then being made. This was refused by 
the probate court, and an appeal was taken to the Circuit 
Court. In the Circuit Court the case was referred to a ref- 
eree, who was directed to examine into the final settlement 
made in the probate court, and into no other proceedings, thus 


precluding the referee from any inquiry into the previous an- 
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nual settlements, taking the ground that the annual settle- 
ments had the force of judgments, and were final between 
the parties interested. After judgment the case was appe:l- 
ed to this court, where all of the authorities on the sul- 
ject, both in this State and elsewhere, were carefully ex- 
amined, after which it was held by the court, that when fi- 
nal settlement is made, all of the previous annual settlements 
are merged in the final settlement, and that they then become 
final and conclusive; but that until fina] settlement is made, 
the annual settlements are not to be considered as final adju- 
dications and conclusive on the parties, but are only prima 
facie evidence of the matter therein contained. 

In the case of Baker vs. Schoeneman, 41 Mo., 391, the 
decision in the case of Picot vs. O’Fallon was approved. 
The learned Judge delivering the opinion using this language, 
“we concur fully in the opinion that such settlements have 
not the force and effect of judgments, and are not conclusive 
against the persons by whom they are made, nor any other 
parties interested in the estate. We apprehend that in all of 
the cases determined by this court, whenever settlements 
have been referred to as having the effect of judgments, they 
were final and not annual settlements.” 

There is no doubt but an administrator de bonis non may 
sue the sureties on the bond of the former administrator before 
any final settlement is made; in fact in a case like the one 
under consideration where the first administrator is dead and 
his representatives neglect to make any final settlement, there 
is no other adequate remedy but a suit on the bond. (State vs. 
Flynn, 48 Mo., 413.) It would seem from the authorities 
above referred to, that annual settlements up to the time of 
making the final settlement by the administrator, are not final 
or conclusive on the parties interested, but that they only af- 
ford prima facie evidence of facts therein contained, and are 
subject to be reviewed by the courts in a suit on the bond of 
an administrator. It follows that the Circuit Court erred in 
striking out the breaches assigned in the petition in this case. 

The judgment will therefore be reversed, and the cause re- 
manded. The other judges concur. 
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Wittuam Burt, Defendant in Error, vs. W. H. ann 
Aver Rynex, Plaintiffs in Error. 


1, Judgment affirmed. 
Error to Linn County Court. 
A. W. Mullins, for Plaintiffs in Error. 


G. D. Burgess, and Geo. Easley, for Defendant in 
Error. 


Waener, Judge, delivered the opinion of the court. 


This case was here on a former occasion and will be found 
reported in 48 Mo., 309. The judgment was then reversed, 
because it did not appear what was done with the three 
hundred dollars, alleged to have been paid by Mrs. Rynex at the 
sheriff's sale and credited on the execution. We held that if the 
money was paid, and went in satisfaction of the plaintiff's 
debt, he could not recover the land and keep the money be- 
sides, But upon the last trial this omission was rectified, and 
the court rendered a decree in conformity with the decision 
of this court. The new testimony did not in the least change 
the case from what it was when it was first tried. The depo- 
sitions of the defendants are vague, indefinite and negative, 
and fail entirely to meet the allegations of the petition, and 
the proofs submitted by the plaintiffs. 

The fact still stands forth, that Grill, who was the agent of 
the plaintiff, acted in bad faith towards him and perpetrated 
a fraud on him to obtain his property at a sacrifice ; that he 
bid in the property for Mrs. Rynex, one of the defendants, 
who was his sister, and had the deed taken to her. He was 
then acting as her agent, and notice to him was notice to her, 

There was an utter want of fair dealing exhibited-in this 
transaction, and the judgment of the court below must be 
affirmed. The other judges concur. 
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James Henry, Plaintiff in Error, vs. Witt1am Grsson, 
Micuart Contins anp Toomas R. Saaw, Adim’r of Joszera 
Avexanper, deceased, Defendants in Error. 


1. Judgment—FExecution—Motion to quash, ete.—Judgment by mistake entitled 
as against defendants not served, ete.—Where plaintiff’s petition alleged the 
indebtedness of A. B. & C., and prayed judgment against them, and judgment 
by clerical mistake was entitled as if against all three; but summons 
was served and judgment rendered and execution issued, against A. only, mo- 
tion to set aside the judgment and quash the execution on the ground that the 
suit was now dismissed as to B. and C. would be error. 

Even if the judgment were irregular, A. could not take advantage of the error 
when he gave his own consent thereto. 

2. Judgment against one of defendants virtually a dismissal as to the remainder, 
when.—Even where all the defendants in a suit are brought into court, judg. 
ment taken by agreement against one only would be tantamount to a dismissal 
as to the others. 

8. Judgment by request to perfect appeal_—Where a party requests the court to 
render final judgment against him, merely pro forma, for the purpose of per- 
fecting his appeal to the Supreme Court, such course will not prejudice his 
rights, 


Error from Daviess Common Pleas. 
James McFerran, for Plaintiff in Error. - 


I. The mere filing of the petition entitled against the other 
parties, without summons, service, or appearance, did not con- 
stitute the commencement of a suit against them. Hence, no 
dismissal as to them was necessary. (See 52 Mo., 332; 34 
Mo., 326 ; 32 Mo., 423.) a 

II. The judgment being taken by agreement of the parties 
with a stay of execution for adetinite period, the defendant is 
estopped from setting up the pretended irregularity. 


M. A. Low, for Defendants in Error. 


I. Plaintiff instituted suit against all of the defendants by 
filing his petition against them. 

II. It was irregular to take judgment against one defend- 
ant without finally disposing of the case as to the other de- 
fendants, for there can be but one final judgment in a cause. 
(2 Wagn. Stat., 1053, §8; Dow vs. Rattle, 12 Ill., 303 ; Da- 
vidson vs. Bond, 12 IIl.,84; Davis vs. Tiernan, 2 How. [Miss.], 
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786; Dennison vs. Lewis, 6 How. [Miss.], 517; Hughes vs. 
Evans, 4 Sm. & M., 737; O’Hara vs. Lanier, 1 B, Mon., 100; 
Warren vs. Lewis, 1 B. Mon., 119; Appleton vs. Jacoby, 9 
Dana [Ky.], 206.) 


Suerwoon, Judge, delivered the opinion of the court. 


The plaintiff filed his petition in the Common Pleas Court 
of Daviess county, and alleged in such petition that the three 
defendants above named were indebted to him on a certain 
promissory note therewith filed, and judgment was prayed 
against them. Summons was, however, sued out and served 
on only one of the defendants, Joseph Alexander, who ap- 
peared, and by his consent, judgment was rendered against 
him alone; but the judgment was by a mere clerical mistake, 
entitled as if against all the defendants. At a subsequent 
term, Alexander filed his motion to set aside that judgment 
and quash the execution issued thereon, on the ground that the 
judgment was rendered against Alexander alone, without dis- 
missing as to the other defendants. Theexecution was issued 
only against Alexander, and in every respect conformed to the 
judgment rendered. The court sustained this motion, set 
aside the judgment and quashed the execution, and in so doing 
it committed manifest error. No suit had ever been brought 
against any one except Alexander, nor judgment rendered, 
nor execution issued against any party besides him. 

The mere filing of the petition, alleging the indebtedness 
of all the makers of the note, did not of itself make them par- 
ties to the action; as with the exception of Alexander, there 
was no summons issued or served on any one, nor any volun- 
tary appearance (2 Wagn. Stat., p. 1006,§ 1); and even if 
there had been as to the others the issuance and service of 
summons or a voluntary appearance, the judgment being 
taken by Alexander alone by agreement, would have been 
tantamount to a virtual dismissal as to those against whom no 
judgment was rendered. 

But conceding that there was an error or irregularity in the 
proceedings, it did not lie in the mouth of Alexander to assert 
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it by seeking to vacate a judgment, to the rendition of which 
he had yielded his assent. 

There is nothing in the point, that the plaintiff requested 
the court to render a final judgment against him when his 
motion for a re-hearing was overruled and his cause was dis- 
missed for want of prosecution, as this judgment was evident- 
ly asked in order that the cause might be in the proper con- 
dition to ask redress in this court. 

Judgment reversed and cause remanded. All concur 





Oo 


Tue Crry or St. Josern, Appellant, vs. Coartes W. Daven- 

port, Respondent. 

1, St. Joseph, city of—Act amendatory of charter—Recorder—Appeal from judg- 
ment of —Trial de novo.—The act toamend the charter of St. Joseph. (Adj. 
Sess. Acts, 1863-4, p. 432,) authorizes appeals from the judgments of the re- 
corder in the same manner and to such courts asin case of appeals from jus- 
tices of the peace (3 7 p. 435). Held, that the appellate court is authorized to 
hear and try the cause de novo. (Boggs vs. Brooks, 45 Mo., 232.) 


Appeal from Buchanan Circuit Court. 


Chandler §& Sherman, for Appellant. 


I. The appeal in the case at bar has the effect of certéorart 
and none other. (County of St. Louis vs. Lind, 42 Mo., 348; 
Lacy vs. Williams, 27 Mo., 280; Lewis vs. Nuckolls, 26 Mo., 
278; County of St. Louis vs. Sparks, 11 Mo., 202.) 

Boggs vs. Brooks, (45 Mo., 232) is not in conflict with the 
appellant’s position. There the act expressly refers to a “trial 
anew ;” no such language occurs here. 


B. F. Loan, and Strongs § Hedenburg, for Respondent. 


1. The act authorizes a trial de novo, in the appellate court. 
It declares, sec, 7, “that the appeal shall be in the same manner, 
and to such courts as appeals are allowed from judgments of 
justices of the peace.” 
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Napron, Judge, delivered the opinion of the court. 


This case presents only a single question, depending for 
its solution upon the construction of an act of the legislature 
approved Feb. 5th, 1864, entitled “an act to amend the char- 
ter of the City of St. Joseph.” After providing for a publi- 
cation of the delinquent list of taxes and apportionments 
due the city, the 4th section provides for a delivery of this list 
by the collector to the recorder of the city, accompanied 
with the collector’s affidavit that it isa true statement of the 
unpaid taxes due the city, and properly apportioned on the 
real estate therein named ; and it is also required to be accom- 
panied with proof of the publication of notice in the news- 
paper as required in former sections. The recorder is then, 
after a certain lapse of time, authorized to receive testimony 
in regard to the proper levying, apportionment and delin- 
quency of the taxes, and persons interested are allowed to 
appear and contest these matters, and then the recorder is 
authorized to render a general judgment against the whole or 
such part of the real estate, and the owners thereof, known 
or unknown, upon said list, as in his opinion the said city 
shall be entitled to, with interest and a penalty and costs, and 
such general judgment shall be considered and held as a sep- 
arate judgment, as regards each distinct piece of real estate 





and the taxes and apportionments against it. This judg- - 


ment is then declared valid and binding, and the exact form 
in which the recorder is ordered to render it, is given in the 
act, and it is declared conclusive evidence of the regularity 
and correctness of the levying of the taxes, and making the 
apportionments therein mentioned, and that the same as 
therein stated, are due and unpaid, and also of all proceed- 
ings in reference to said taxes and apportionments prior to 
the rendition thereof, with this proviso: ‘That any person 
directly interested in any real estate, against which a judg- 
ment has been so rendered, may appeal from said judgment, 
so far as the same concerns any of the real estate in which he 
has an interest, within ten days from the date thereof, and in 
the same manner and to such courts as appeals are allowed 
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from judgments of justices of the peace in civil cases, and 
provided also, that the party so appealing, shall pay to 
the recorder the costs of a transcript at the same rate 
that justices of the peace are allowed for transcripts; and 
such transcript shall only contain so much of the record in 
the cause as applies to the real estate of the party appealing ; 
and provided further, that if said party so appealing shall 
not prosecute his appeal with effect and without delay, 
the appellate court shall affirm the judgment of the recorder 
with costs, and with a reasonable fee for the attorney of the 
city which shall be included in the judgment of such appel- 
late court; which said judgment so affirmed shall trom date 
bear interest at the rate of ten per cent. per annum, and 
shall be a special lien upon the real estate, &c., and shall be 
collected as other special judgments of such appellate courts 
are.” 

The 8th section of the act also gives this right of appeal 
to the attorney of the city in the same terms as previously 
given to the owner of the land, but exempts the city from 
giving bond, and further requires “that no more of the record 
be set out in the transcript by the recorder, than may be ne- 
cessary to try and determine the question in controversy,” and 
if the appellate court shall upon hearing the case reverse the 
_ judgment or render judgment in favor of the city, the same 
shall be with costs, and also with such additional cust and the 
penalty and interest, as the said recorder is required by law 
to include in his judgment in favor of the city ; and said judg- 
ment of the appellate court shall bear the same interest from 
date, have the same legal effect and be collected in like man- 
ner as other judgments of appellate courts under this act.” 

The question is whether the appeal allowed by this act op- 
erates simply as a certioraré and only invests the Circuit 
Court with a power of review of what appears in the record, 
or as in appeals from justices’ courts, authorizes a trial de 
novo. 

It must be conceded that the intention of the legislature 
- in allowing appeals from the recorder, is not very clear. Un- 
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der several decisions of this court it seems to have been set- 
tled, that a mere appellate jurisdiction, does not authorize a 
new trial in the appellate court ; but that the appellate court 
merely reviews what appears on the face of the record. (Coun- 
ty of St. Louis vs. Sparks, 11 Mo., 282; Lewis vs. Nuckols, 
26 Mo., 279; Lacy vs. Williams, 27 Mo., 281.) Where there 
is a provision in the law allowing bills of exceptions in the 
tribunal having original jurisdiction, no. inconvenience will 
arise and no injustice be done by regarding appeals as merely 
writs of certiorari, or writs of error ; for the bill of exceptions 
will serve to place on the record such facts and decisions in 
the inferior court, as it is proposed to review on appeal. But 
where no bill of exceptions is allowed, an appeal or writ of 
error or certiorari, only bringing up for review the regulari- 
ty or validity of the record proper, will in many cases totally 
fail to subserve the object for which the appeal is taken. 

As it regards an appeal by the owner or claimant of the 
land, the Jaw only authorizes the recorder to put in the trans- 
cript, so much of the record as applies to the real estate of 
the party appealing, but in regard to appeals by the city, the 
law provides, that no more of the record be set out in the 
transcript by the recorder, than may be necessary to try and 
determine the questions in controversy. Now the question 
in controversy may arise from facts which the record in neith- 
er case will show, as the only record specifically required in 
the 8th section is a mere tabular statement of the name of 
the owner, the number of the lot, the amount of tax, penalty 
and costs. No express provision is made for a bill of excep- 
tions, nor does any seem to have been contemplated ; yet it is 
difficult to see how the question in controversy could proper- 
ly be determined in many cases without a bill of excep- 
tions, if we construe the act as not giving the appellate court 
the right to try anew. In appeals from justices of the peace, 
the case is tried de novo in the appellate court, though under 
certain contingencies the judgment may be affirmed by the 
appellate court, or the appeal dismissed. This act authorizes 
appeals to be taken “in the same manner and to such courts © 
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as appeals are allowed from judgments of justices of the 
peace in civil cases.” The statute in relation to appeals 
from justices (2 Wagn. Stat., p. 847), requires the applicant 
to enter into a recognizance to the adverse party in a sum 
sufficient to secure the payment of such judgment and costs, 
conditioned that the applicant will prosecute his appeal with 
diligence to a decision; and that if on such appeal, the judg- 
ment of the justice be affirmed, or upon a trial anew in the 
appellate court judgment be given against him, he will pay 
such judgment, &c. 

In the case of Boggs vs. Brooks (45 Mo., 232), there was 
an appeal from the judgment of the County Court, in a con- 
tested election case. The statute, asin this case, gave a right 
of appeal in general terms, and then the next section of the 
act provided fora bond—in terms, an exact copy of the same 
requirement in the law concerning appeals from justices’ judg- 
ments, which has been copied above. There was no express 
grant of power to the appellate court to try the case anew, 
but the power to do so was held to be a necessary implication 
from the language of the section which provided the mode of 
appeal. We see no difference between that case and this. 
Had the legislature recited, as they did in providing for ap- 
peals in contested election cases, the provisions of the act 
concerning justices’ courts which specifies the terms of the ap- 
peal bond or recognizance, it would have done no more to re- 
quire the appeal as they’ have done here—to follow the man- 
ner and mode prescribed in the other statute referred to. 
There was no other manner prescribed in the act to take up 
the case, but to give just such a bond as is required in ap- 
peals from justices’ courts, and the implication is as strong in 
tlie one case as in the other. 

It is plain that a mere appeal from the recorder’s judgment, - 
containing nothing but a bare statement of names, dates 
and amounts, with no power to sign a bill of exceptions or 
put on the record any of the contested facts or points of law 
arising on them, would be a mere delusion which might be 
truly said “to keep the word of promise to the ear, and break 
it to the hope.” Judgment affirmed. The other judges concur. 
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Joun L. Martin ann Toomas H. Martin, Appellants, vs. 
Samort Suytez, Respondent. 


1. Practice, civil—Instructions refused—Others given in lieu of —The refusal to 
vive instructions is not error wheu others are given in lieu thereof which fairly 
present the law of the case. 

2. Promissory note, execution of—Signature obtained by misrepresentations— 
Effect of —In suit upon a promissory note, where the evidence showed that 
without any carelessness or negligence on the part of defendant he was indue- 
ed upon the fraudulent representations of the payee to sign the note, suppos- 
ing it to be a contract of agency for the sale of certain plows, held, that no 
action will lie even on behalf of an innocent holder before maturity for value. 
(Briggs vs. Ewart, 51 Mo., 245, affirmed.) 


Appeal from Ray County. 
J. W. & J. E. Black, for Appellants. 


I. Fraud in the execution of a note, negotiable in its char- 
acter, does not affect its validity in the hands of a bona fide 
purchaser before maturity for value, in the usual course of 
trade. (Kent. Com. 9 Ed., Vol. 3, §§ 79, 80; Story Prom. 
Notes, 4 Ed., p. 193 n. 2; Farmers’ Bank vs. Garten, 34 Mo., 
119; Mattoon vs. McDaniel, 34 Mo., 138; Tumilty vs. 

sank of Mo., 13 Mo., 275.) Appellants had no knowledge 
of any fraud in the original execution of the note, nor were 
there any circumstances surrounding its purchase that would 
excite the suspicion of a prudent man. (Sto. Bills, § 416, 
Edw. Bills, 506; 2 Pars. Bills, 277, 278, 279; Sto. Prom. 
Notes, [Ed., 1868,] § 382; Swift vs. Tyson, 16 Pet., 1; Good- 
nian vs. Simonds, 20 How., 343; Bank vs. Neal, 22 How., 
86; Murray vs. Laraner, 2 Wall.,110; Brush vs. Scribner, 
11 Conn., 388; Redf. Lead. Cas., Notes & Bills, 257; Phelan 
vs. Moss, 67 Penn. St., 59; Magee vs. Badger, 34 N. Y.., 
247; Bank vs. Hoge, 35 N. Y., 65.) | 


Banister, Shotwell, and Esteb & C. F. Garner, for Res- 
pondent, relied on Briggs vs. Ewart, 51 Mo., 245; and au- 
thorities cited; also Washington Savings Bank vs. Ecky, 51 
M+»., 272; Hamilton vs. Marks, 52 Mo., 78, and authorities 
cited. 


37—VOL. LV. 
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Waener, Judge, delivered the opinion of the court. 


This case is identical in principle with the case of Briggs 
vs. Ewart, (51 Mo., 245,) and must be controlled and governed 
by it. The present case was an action commenced on a nego- 
tiable promissory note made by the defendant and assigned 
to the plaintiffs before maturity. The defense was, that it 
was never signed by the defendant as a note; that one Eng- 
land came to the defendant’s house, and wanted him to take 
the agency for the sale of a patent gang plow; that he con- 
sented and was told that it was necessary for him to sign a 
contract of agency, which all agents were required to sign; 
that England then produced some papers and filled up the 
blanks, and, showed the defendant where to sign the same. 
All of the papers looked alike, were of the ordinary size of 
foolscap, and none of them had the appearance of promissory 
notes. England left one of the papers and took the others 
with him. It appears that the papers were signed solely and ex- 
clusively on the representation that they were mere contracts 
of agency, without any knowledge whatever on the part of 
defendant that there were notes among them, and that de- 
fendant never would have signed them had he known that 
they were notes. These allegations were denied in the repli- 
cation, and on the trial there was evidence introduced, going 
to prove the issues tendered on each side respectively. The 
jury found a verdict.for the defendant and the plaintiffs ap- 
pealed. The jury who were the proper judges of the weight 
of testimony, must have found that the note was obtained . 
and the signature procured in the manner stated by the de- 
fendant, and if no error was committed in giving declarations 
of law, the judgment cannot be disturbed. 

The court refused certain instructions asked for by the 
plaintiff, but that will make no difference, providing others 
were given in lieu thereof, which fairly stated the law. In 
the first instruction given by the court of its own motion, 
the jury are told, that if they believe from the evidence that 
defendant executed the note sued on, as his note, with a 
knowledge of its contents, and that the same was transferred 
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to plaintiffs for value and before maturity, and without no- 
tice to plaintiffs of the fraud alleged in procuring its execu- 
tion, they should find for the plaintiffs. The second instruc- 
tion declares the law to be, that if the jury find from the ev- 
idence, that defendant was induced to execute the note sued 
on by the false representations of England, payee in the note, 
or by any other fraudulent means, but further find that he ex- 
ecuted the same as his note, knowing all its contents, and that 
said note, was transferred through several indorsers to plain- 
tiffs before it became due, in the usual course of business, and 
for a valuable consideration, and without knowledge of said 
fraud, then they should find for the plaintiffs. The fourth 
instruction, which is the only one of the series remaining and 
necessary to be noticed, says that if the jury find from the 
evidence, that the defendant did not execute the note sued 
on as a note, but asa contract to sell plows, but further find 
that a want of knowledge of its contents upon the part of de- 
fendant was an act of inexcusable carelessness and negligence ; 
that said note has come into the possession of the plaintiffs 
in the usual course of trade before the same became due, for 
valuable consideration, with no knowledge of fraud or other 
defense that surrounded its original execution, the finding 
should then be for the plaintiffs. 

At the instance of the defendant, the court then gave a 
declaration, that although the jury should find from the evi- 
dence that the defendant did sign his name to the paper 
sued upon, yet if they should further find from the evidence, 
that the signature thereto of the defendant was obtained 
without the fault or negligence of the defendant, on the 
fraudulent representations of the payee; that the paper to 
which it was put, was a contract for the agency for the sale of 
plows, and that the defendant neither knew that it was a note, 
nor intended to sign it as a note, but supposed that it was a con- 
tract for an agency for the sale of plows, and the payee did 
not pay a valuable consideration therefor, then the jury should 
find for the defendants. 

These instructions submitted the case fairly and correctly. 
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It is evident that under these the jury must have been satis- 
fied, that without any carelessness or negligence on the part of 
the defendant, he was induced upon the fraudulent represen- 
tations of England to sign the note, supposing it was a con- 
tract of agency for the sale of plows, an instrument of an 
entirely different character and description. 

He therefore never intelligently signed the note or entered 
into the contract. The case of Briggs vs. Ewart, supra, is 
precisely in point, and it is unnecessary to répeat the argu- 
guments, or cite the authorities, therein contained. 

Let the judgment be affirmed. Judges Vories and Adams 
concur, Judges Napton and Sherwood, who are in favor of 
overruling the case of Briggs vs. Ewart, dissent. 





Joun Crarton, Respondent, vs. Toe Hanntpat & Sr. Jo- 

sePpH Ramroap Company, Appellant. 

1. Damages—Railroads—Killing stock—Negligence —In unloading salt at a depot 
by the railroad employees, some of it was spilled, and afterwards a cow was 
killed by the cars at this point, presumably attracted thither by the salt : Held, 
that it was negligence to leave this salt on the track, and the railroad was 
liable. 

Appeal from Linn Circuit Court. 


Carr, Hall & Oliver, for Appellant. 
George W. Easley, for Respondent. 
Avams, Judge, delivered the opinion of the court. 


This was an action by plaintiff against the railroad compa- 
ny for killing a cow belonging to him, commenced before a 
justice of the peace, and taken by appeal by defendant to 
the Circuit Court. 

Upon the trial the evidence condueed to prove that the cow 
had been killed by an engine of defendant. The evidence 
also conduced to show that the defendant had, on the day 
previous to the night the cow was killed, unloaded some salt, 
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and some of the salt had been spilled on the track, which 
attracted cattle. The cow was found dead on the track 
near this salt, the next morning, and when skinned, the sides 
seemed to be bruised, &c. The evidence showed the cow to be 
worth forty dollars, and the jury found a verdict for that 
amount, for which the court rendered judgment. When the 
evidence was closed, and before the case was submitted to the 
jury, the defendant demurred to the evidence, but the court 
overruled the demurrer, and the defendant excepted and, 
after filing a motion for a new trial, which was overruled, has 
brought the case here by appeal. 

The only point made is that there was no evidence of 
negligence on the part of the defendant and, if there was, the 
plaintiff was guilty of contributory negligence by. letting his 
cow run out when he had notice that there was salt spilt on 
the road. The evidence, in my judgment is amply sufficient 
to prove negligence in the servants of defendant, in leaving 
salt on the track, which it is well known will attract cattle. 
Although the plaintiff may have known salt was on the 
track, it was not his, but the defendant’s, business to remove 
it. And he might well presume, that the defendant’s ser- 
vants would attend to their own business without any prompt- 
ing from him. 

Judgment affirmed with the concurrence of the other 
judges. 





Wituiam Rosson, Plaintiff in Error, vs. Asner Tomas, 
Defendant in Error. 


1, Aeknowledgment—Certificate need not declare party to be “personaliy” known. 
—lIt is settled in this State that it is not necessary that a certificate of ac- 
knowledgment should state that the person therein named as grantor was 
“personally” known to the officer. It is sufficient if it sets forth that such per- 
son was known to him. : 

2. Hjectment—Sheriff's deed—Idem sonans.—In ejectment by the grantee in a 

sheriff's deed, where the evidence showed that judgment was rendered for 
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one “Mariah H. Mather ;” but the deed recited the rendition of judgment for 
“Mariah Mathews,” held, that the deed was inadmissible. Mathews and 
Mather are not idem sonans. 

It matters not how words are spelled, they are idem sonans within the meaning 
of the books, when, if the attentive ear finds difficulty in distinguishing them 
when pronounced ; or common and long continued usage has by corruption or 
abbreviation made them identical in pronunciation. 


Appeal from Clinton Circuit Court. 
F. M. Lowe and Thomas E. Turney, for Respondent. 
F. E Merryman and Charles Ingles, for Appellant. 
SuEerwoop, Judge, delivered the opinion of the court. 


Action of ejectment. Petition and answer in usual form. 
Both parties claim Harvey S. Bowers as the common source 
of title. The plaintiff read in evidence, against the objection 
of the defendant, a deed from Bowers to plaintiff for the land 
in controversy, dated the 12th day of March, 1862, and re- 
corded September the 23d, 1865. The only ground of objec- 
tion to this deed was, that the certificate of acknowledgment 
did not state that the grantor therein named was “personally 
known” to the officer. The certificate was in this form : 


Srate or Wisconsin, 
County of Waupacca. ” 
Be it remembered, that on the 12th day of March, A. D. 

1862, personally eame before me the above named Harvey S&S. 

Bowers, to me known to be the person who executed the said 

deed, and acknowledged the same to be his free act and deed 

for the nses and purposes therein mentioned. 

[L. 8.] W.S, Carr, Notary Public. 

Waupacca Co., Wis. 

The defendant having shown himself the purchaser at ad- 
ministration sale of all the right, title and interest of William 
Moore, deceased, in the property in question, offered in evi- 
dence a deed from the sheriff of Clinton County, dated and 
acknowledged October the 11th, 1864, and recorded Nov, 
2nd, 1864, which recited a judgment recovered April 9, 1861, 
by Mariah H. Mathews and A. P. Mathews against Harvey S. 
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Bowers; the issuance of an execution thereon, August the 5th, 
1864 ; and the sale thereunder of the land sued for, to William 
Moore on the 11th of October, 1864. 

The plaintiff objected to the admission of this deed on the 
ground that it was not supported by any judgment or execu- 
tion. And it was agreed between the parties that there 
was no judgment rendered as recited in said deed in 
favor of Mariah H. Mathews and A. P. Mathews and 
against Harvey 8. Bowers, nor was there any execution 
issued in favor of said Mathews and Mathews against 
said Bowers, as recited in said deed; but it was also agreed, 
that on the 9th day of April, 1861, Maria H. Mather and A. 
P. Mather recovered a judgment against Harvey S. Bowers; 
that execution issued on such judgment on the 5th day of 
August, 1864, directed to the sheriff of Clinton County, and 
that such execution is lost. The court then refused to admit 
the sheriff's deed to Moore in evidence, and also refused to 
admit the record of the judgment in favor of Mather and 
Mather in support of said deed. 

Judgment was then rendered for the plaintiff and the de- 
fendant has appealed. 

There was no error in admitting in evidence the deed from 
Bowers to the plaintiff, as the certificate of acknowledgment 
was not faulty or defective in the particular pointed out by 
defendant. 

It is settled in this State, that it is not necessary that the 
certificate should state that the person therein named as grantor 
was “personally” known to the officer. It is sufficient if it sets 
forth that the person was known to him. (Alexander and 
Betts vs. Merry, 9 Mo., 514.) 

The court properly refused to admit the sheriffs deed to 
Moore in evidence. Mathews and Mather are not tdem sonans. 
Their ordinary pronunciation is by no means similar. The one 
is readily distinguishable in its sourd from the other. (See State 
vs. Curran, 18 Mo., 320.) It matters not how two names are 
spelled, what their orthography is; they are idem sonans 
within the meaning of the books, if the attentive ear finds 
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difficulty in distinguishing them when pronounced, or comm.n 
and long continued usage has by corruption or abbreviation 
made them identical in pronunciation. (See State vs. Hardy, 
21 Mo., 498, and cases cited ; Cato vs. Hutson, 7 Mo., 142.) 

As the above points are decisive of ‘this case, it is unnec- 
essary to notice others to which our attention has been called. 

Judgment affirmed ; Judges Adams and Napton dissent; 
the other judges concur. 





fo) 


ALEXANDER Smira, Appellant, vs. Prrer GuERANT AND 
Josep G. Everert, Respondents. 

1. Court, Common Pleas of Caldwell County—Appeal to Circuit Court— 
Statute, constitutionality of—The provision in the law creating the Com- 
mon Pleas Court of Caldwell County (Sess. Acts 1870, p. 209), providing for 
appeals or writs of error therefrom to the Circuit Court, is not now, nor was 
it at the time of its enactment, unconstitutional. (See Ross vs. Murphy, 
ante p. 372.) 


Appeal from Caldwell Common Pleas. 


John Dizon, J. H. Comfort and Haskinson §& Mc Laugh- 
lin, for Appellant. 


Suerwoop, Judge, delivered the opinion of the court. 


The Common Pleas Court of Caldwell County was created 
by an act of the General Assembly, which went into effect 
Oct. Ist, 1870 (Sess. Acts 1870, 209). The law of its organ- 
ization provides, that causes shall be taken by appeal or writ 
of error from that Court to the Circuit Court of Caldwell Coun- 
ty. This provision it was perfectly competent for the legisla- 
ture to insert, and is not at all obnoxious to the charge of 
unconstitutionality at the present time, nor was it at the pe- 
riod of its enactment. (Our views on this subject are more 
fully expressed in the case of Ross vs. Murphy, ante p. 372.) 
It follows, that this court has no cognizance of this appeal, and 
that the same must be dismissed. 

Judge Vories dissents. The other judges concur 
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Russert & Co., Respondents, vs. Trt Stare Ins. Co., Ap- 
pellant. 


1. Fire insurance—Account of loss—Furnishing proof of —Delay, waiver of— 
Allegation as to.—Where by the terms of a fire insurance policy, a particular 
account of the loss was to be furnished to the company within thirty days there- 
after, Aeld, that in suit upon the policy, plaintiff might show, without specially 
alleging the fact, that delay in furnishing the account beyond the thirty days 
occurred by reason of the acts and with the consent of the company. No spe- 
cia] averment of waiver is necessary under the Practice Act. (Wagn. Stat., 
1020, 342) And such proof of waiver is not an excuse for non-performance ; 
but proof of performunce !within the meaning of the contract, A fortiori, 
such is the law where the company not only acquiesces in the delay, but re- 
quests that the statement of loss be made more full and exact. 

2. Insiructions—Disputed facts, combination of in single instruction.—It is only 
necessary to instruct a jury as to disputed facts. And the court need not com- 
bine in one instruction all the facts proper to be considered. 

8. Insurance—Leave to take other insurance—Indorsement on policy, when un- 
necessary.—The object of requiring leave to take insurance in another com- 
pany to be indorsed on a policy, is to give notice of the additional policy, and 
where the same agent represented both companies and recommended and) is- 
sued the additional policy, the original company cannot set up such failure of 
indorsement as a defense to a suit on its policy. 


Appeal from Linn Circuit Court. 
J 
4. W. Mullins and G. H. Shields, for Appellant. 


I. Under an averment of performance, evidence showing 
an excuse for non-performance cannot be given. (Pier vs. 
Heinrichoffen, 52 Mo., 333 ; 4 Sandf, 665; 3 Abb. Pr., 562; 
29 Iowa., 104; 12 Tex.,118; 7 Barb., 167-71; 2 Wend.. 399 ; 
8 Johns., 392; 9 Johns. 115; 3 Johns., 528, 11 N. Y., 
25-33.) 

II. Where insurance in a specially named company is per- 
mitted, it cannot be renewed without consent of the insurer 
in another company. 


G. W. Easley, with whom was G. D. Burgess, for 
Respondents. 


I. Defendant’s waiver of time could be proved without be- 
ing pleaded. (St. Lonis Ins. Co. vs. Kyle, 11 Mo., 278; Mar- 
tin vs. Fishing Ins. Co., 20 Pick, 389; Davis vs. N. H. Ins, 
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Co. 7 Cow., 462 ; Insurance Co. vs. Lawrence, 2 Pet., [U. 8.] 
25; 2 Phil. Ins., 665, § 2122.) 

II. No written indorsement of consent was necessary. 
The essential point was that the insurer should have notice of 
the additional insurance. This it had through its agent, who 
was also agent of the other company. The company knew of 
the fact and consented thereto. It could not afterward reap 
a harvest out of its connivance and fraud. (Carrugi vs. 
The Atlantic Ins. Co., 40 Geor., 135; Hayward vs. Nat. Ins. 
Co., 52 Mo., 281; 1 Phil. Ins. 501, § 904; Nat. Ins. Co., vs, 
Crane, 16 Md., 260, 295.) 


Napron, Judge, delivered the opinion of the court. 


This suit was upon a policy of insurance, to recover the 
amount of $2,500, alleged to have been lost in the destruction 
of the premises by fire. The only allegation in the petition, 
about which there is any question, is the following: “That on 
or about the 12th day of April, 1871, the property insured by 
the defendant, and at that date owned by plaintiffs, was de- 
stroyed by fire, and that within thirty days thereafter, to-wit: 
on April 15th, 1871, plaintiffs did give notice of said loss to 
said company and delivered at its office in Hannibal, Mo., a 
particular account of said loss, as required by the terms of said 
policy, &c.” 

There was no demurrer to the petition The answer sets 
up various defenses, principally based on alleged fraudulent 
representations in regard to the value of the property, and on 
the fact of other policies being taken out by the assured, with- 
out the consent of defendant, and because of frauds and false 
swearing of the plaintiffs in regard to the amount of loss. There 
was a replication to the answer, denying the defenses set up 
in the answer. The verdict was for the plaintiffs, and a mo- 
tion for a new trial and in arrest. On the trial the policy was 
read in evidence. One of its terms was, that no other insur- 
ance should be made, without consent of the company, in- 
dorsed on the policy. 

It seems from the evidence in this case, connected with the 




















FEBRUARY TERM, 1874. 


Russell & Co. v. State Ins. Co. 








verdict of the jury, under instructions, that on the 10th of 
May, 1870, Waters, one of the plaintiffs, applied to the de- 
fendant’s agent at Linneus, for $2,500 insurance on their 
stock of goods, and represented their value at $10,000. On 
that day, there was an arrangement made between D. W. 
Russell & Co., of which firm Waters was a member, to con- 
solidate their stock of goods with the goods of one Hallibur- 
ton, who was occupying an adjoining store-house, and to take 
Halliburton into the concern ; and invoices of the goods were 
commenced on that day and completed on the 13th or 14th 
- of May. The amount of the two invoices was $9,278.16. The 
policy being in the name of D. W. Russell & Co. was then, 
with the consent of the defendant, assigned to Russell & Co., 
of which said Halliburton was a member. In this policy, 
Russell & Co. or D. W. Russell & Co. were allowed a policy 
previously taken in the Phoenix Insurance Oo. of St. Louis, and 
on the expiration of that policy, which occurred on the 14th 
of January, 1871, a policy to the like amount was taken in 
the Home Ins. Co. of New York. Shortly after the forma- 
tion of the company of Russell & Co., based on the consolida- 
tion of D. W. Russell & Co. with Halliburton, they sent 
a stock of merchandise to Botsville, and had an insurance on 
that stock to the amount of $2,500 in the company now sued, 
and in November, 1870, they removed this stock to Linneus. 
They then, as it appears from the letter of Strong, the secre- 
tary, wrote to him, asking the transfer of the Botsville pol- 
icy of the merchandise removed to Linneus. The secretary 
declined, but suggested that the plaintiffs should take a pol- 
icy for $2,500 in the Aurora Ins. Oo., of Illinois, of which he 
was also agent, and the plaintiffs acceded to this suggestion 
and took the policy for $2,500 in the “Aurora.” On the 12th 
day of April, 1871, the store house of Russell & Co. was 
burned and the stock destroyed by the fire, and an agent of 
defendant, upon notice, immediately went to Linneus to in- 
quire into the details of the loss. This agent, Cooms, at in- 
tervals continued his examination, and before it was com- 
pleted the thirty days had elapsed. The proof of loss was, 
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however, finally forwarded, and on its reception the Secretary 
replied, objecting to the want of a detailed account of items 
of the property destroyed and the value of each article. Sub- 
sequently a corrected statement was sent to the company. 

The evidence in the case related chiefly to the value of the 
stock in the store-house of plaintiffs, and as this was a matter 
for the jury it is unnecessary to be detailed. 

The principal objection to the evidence was the admission 
of Strong’s letter, dated June 14th, 1871, on the ground that 
no waiver as to time was pleaded and therefore no evidence 
of a waiver could be introduced; and the admission of a sec- 
ond letter purporting to come from Strong, dated Nov. 25th, 
1870, which was objected to on the ground that it was not 
written or signed by him, as secretary of the State Ins. Co., 
and upon this last point the defendants proved, that it was 
not in his handwriting; but the plaintiffs proved that it was 
a letter received by them in reply to a letter addressed to 
the company. 

The instructions given to the jury, at the instance of plain- 
tiffs were these: 

1st. If the jury believe from the evidence that the policy of 
the defendant had not expired at the time of the fire, and 
that the plaintiffs lost goods by said fire, covered by the poli- 
cy, then the jury are bound to find for the plaintiffs, unless 
the policy has been forfeited, by some act of the plaintiffs. 

2nd. If the jury believe that the defendant, after the expi- 
ration of thirty days after the fire, required the plaintiffs to 
furnish additional or further proof of loss, then such require- 
ment of defendant was a waiver of the time within which 
said proofs were to be presented, and if the jury believe that 
the plaintiffs in making their proofs of loss, gave as particular 
an account and description of the quality and description of 
the goods lost, as was in their power, then such proof of loss 
was a substantial compliance with the conditions of the poli- 
cy. 

3rd. Although the jury may believe that the plaintiffs, did 
on the 14th January, 1871 procure from the Home Ins. Co. of 





























FEBRUARY TERM, 1874. 


Russell & Co. v. State Ins. Co. 








New York, a policy of $2500 covering the same goods insured 
by the policy here sued on, yet if the jury believe that said 
Home policy was taken instead of one which plaintiffs had in 
the Phoenix Ins. Co., and which had expired before the 
issuing of the Home Ins. policy and that permission was 
given in the policy sued on for $2,500 insurance in the 
Pheenix Ins. Oo., then the policy here sued on can in no 
way be affected by the said policy in the Home Ins. Co. 

4th. If the jury believe from the evidence, that J. N. Strong 
was the agent of defendant, and also for the Aurora Ins. Co. 
at the time of issuing the policies read in evidence; that the 
policy issued by the Phoenix Ins. Oo. had expired, and that 
by written consent of said Aurora Co., provided in its policy, 
plaintiffs were permitted to take other insurance to the 
amonnt of five thousand dollars, and that plaintiffs did after 
the expiration of the Phenix policy, obtain from the Home 
Ins.. Co. of New York, the policy issued by it, read in evi- 
dence, etc., then the fact that plaintiffs obtained said policy 
from the Home Ins. Co. did not vitiate the policy sued on, 
although the written consent of defendant was not indorsed 
on the policy. 

5th. As to the estimate of the value of the goods men- 
tioned in the first proof of loss made by plaintiffs, the rule of 
is, that the over valuation, in order to ground a defense there- 
on and defeat the plaintiffs action, must be made by the 
plaintiffs fraudulently and with a design to deceive the de- 
fendant. An over-estimate of the amount of their stock or of 
their profits arising from the business, if made innocently and 
mistakenly without fraudulent intent, is no bar to the plain- 
tiffs’ recovery of the actual loss sustained by the fire. 

6th. Mistakes made by plaintiffs in the description of par- 
ticular articles destroyed by the fire, or in any other respect, 
if not intended or designed to mislead or defraud the defend- 
ant, are not material and do not make out the charge of false 
swearing or fraud. 

Tth. If the jury find for the plaintiffs, they will assess their 
damages at one-third of the value of the entire stock covered 
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by the policy sued on, provided the damages do not exceed 
the sum of $2,500, and to this sum the jury may add interest 
at the rate of 6 per cent. from and after 90 days after the 
proof of loss in this case. 

The court also instructed the jury at the instance of de- 
fendant, giving all the instructions asked except two, which 
obviously conflicted with those given at the instance of plain- 
tiff. The instructions given were as follows: 

1st. The jury are instructed that the application made by 
D. W. Russell & Co. for the policy sued on, is a warranty on 
the part of the assured of the statement therein contained, 
which if false in any particular will annul the policy, and if the 
jury find that in said application said D. W. Russell & Co. 
stated that the stock of goods in the storehouse of said D. 
W. Russell, was at the time of such application of the value of 
$10,000, and further find that the value of said goods was only 
$5,349.43, they will find for defendant. 

3rd. The pleadings admit, that it is a condition of the policy 
sued on, that if the assured shall have, or shall hereafter 
make any other insurance on the property hereby insured, or 
any part thereof, without consent of this company, and if the 
jury find that, after the issuing of this policy, the plaintiffs 
did make other insurance on the property covered by the 
policy, in the Home Ins. Co. of New York, without the con-, 
sent of defendant, indorsed on said policy sued on; and that 
said Home policy was in force at the time of the fire, they will 
find for the defendant. 

If the jury believe that the plaintiffs attempted to commit 
a fraud upon defendant by claiming that a bill of goods of 
$169 had been destroyed by fire, and by that amount in- 
creased the amount of goods destroyed, when in truth the 
goods represented by said bill had not been destroyed or lost, 
or if the plaintiffs, for the purpose of defrauding defendant, 
claimed an item of $187, for merchandise bought of More, 
Rhea & Co. and by that amount sought to increase the 
amount of goods lost in the said fire, when in truth said mer- 
chandise was sold to More, Rhea & Co., and said items 
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swelled the amount of goods lost by $544, the jury must find 
for defendant. 

6th. If the jury believe that the plaintiffs made and sub- 
scribed to the affidavit to proof of loss, dated May 27, 1871, 
read in evidence, showing the amount of the loss to be 
$9,773.41, and delivered to the defendant such a statement of 
their actual loss and damages by the fire in question, and 
they further believe that the said loss and damages were ma- 
terially less than would appear from said statement, and that 
plaintiffs knew the fact when they made and subscribed and 
were sworn to the same, the plaintiffs cannot recover on the 
said policy, and the jury will find for defendants. 

Under these instructions a verdict was found for plaintiffs. 

One of the principal points in this case grows out of the 
introduction of a letter from J. N. Strong, the defendant’s 
secretary, dated June 12, 1871, which called for a more spe- 
cific detail of the goods lost by the fire, than had been fur- 
nished the company. The fire occurred in April, about two 
months before the date of this letter. It appears that an 
agent of the company had been sent to Linneus, the locality 
of the store insured, immediately after the fire, and in connec- 
tion with the insured and their clerks, was engaged from 
time to time at intervals, in seeing that a proper statement of 
the loss was made. This letter was offered to show that the 
objections to the plaintiffs particular account of the loss, 
which had been sent to Hannibal, were not upon the ground 
that it was not in time, but that it was not sufficiently ex- 
plicit in details. It appeared very clearly, that this letter 
was received by the plaintiffs, in answer to one addressed to 
the company, and although not in the handwriting of Strong, 
prima facie emanated from the office of the company, and 
no proof being offered to the contrary, must be taken as an 
authoritative letter. The objection now insisted on, is that 
no proof of waiver was admissible in the case, as it was not 
averred in the petition. The averment of the petition is 
that the plaintiffs delivered at the company’s office in Han- 
nibal, a particular account of said loss, as required by the 














ST. JOSEPH. 


Russell & Co. v. State Ins. Co. 








ters of the policy. There was no demurrer to the petition, 
nor did the answer set up any defense growing out of the 
delay to furnish the particular account of loss within the 
thirty days. It is provided in section 10 of the Practice Act 
(Wagn. Stat., p. 1015), that “where any of the matters enu- 
merated in section 6, of this chapter do not appear upon the 
face of the petition, the objection may be taken by answer. 
If no such objection be taken, either by demurrer or answer, 
the defendant shall be deemed to have waived the same, ex- 
cepting only the objection to the jurisdiction of the court 
over the subject matter of the action, and excepting the ob- 
jection that the petition does not state facts sufficient to consti- 
tute a cause ofaction.” The point of objection made here was 
raised, first, on the trial, in the introduction of Strong’s letter, 
and again on the motion in arrest. The evidence offered was, 
that the plaintiffs did furnish a particular account of the loss, 
and that the particular time when it was furnished was of no 
importance, since the agent of the company, who was duly ap- 
prised of the fire, had been engaged in assisting the plaintiffs 
to make up such details of information as we may suppose 
were desired; and if the delay was occasioned by the acts of 
the defendant, or if the stipulation as to time of furnishing 
statement was practically rescinded and treated by the de- 
fendant as of no importance, such delay beyond the precise 
time fixed in the policy could surely be explained at the 
trial, and in reality was proof of the actual performance of 
the condition precedent, though not exactly within the time 
tixed by the policy. Time is not usually of the essence of 
any contract, and if it were, the party performing it may 
surely show that delays were occasioned by the acts of the 
party requiring the performance, and no special averment of 
this is required to let in proof of this character. Such aver- 
ment was never held necessary either by this court or other 
eourts, and waiver as to time has always been allowed. Nor 
las the Practice Act changed this as a rule of evidence, and 
required a special averment of waiver. The Practice Act 
was designed to promote a more liberal construction of plead- 
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ings—for in section 42, (Wagn. Stat., p. 1020,) it is declared 
that “in pleading the performance of a condition prece- 
dent in a contract, it shall not be necessary to state the facts 
showing such performance, but it may be stated generally 
that the party duly performed all the conditions on his part ;” 
and so I presume if he avers the performance of any specified 
condition, as well as a general allegation of performing all 
tle conditions, he is not bound to state specifically how and 
in what time he has performed them. The proof of waiver, 
in this easé, is not an excuse for non- “performance at all, it is 
proof of performance, within the meaning of the condition. 
im. Louis Ins. Co. vs. Kyle, 11 Mo., 278.) 

This was the view taken by this court in the case above 
cited and it was then observed: “Several defects in the pre- 
liminary proof, which may be supplied, if objections are made 
by the underwriters in time, may well be regarded as waived 
when the underwriters put their refusal to pay distinctly on some 
other ground. Nor do I perceive any objection to such evidence 
on the ground that the pleadings involve a different issue. It is 
merely evidence of performance. It is not a case of a substi- 
tution of a new contract for an old one; it is not an excuse 
nor non-performance, by the prevention or discharge of the 
defendants; but it is evidence of performance. The party for 
whose benefit the condition is inserted, is presumed to un- 
derstand its import, and his acceptance is the strongest evi- 
dence that the act agreed to be done has been- done according 
t» vontract.” If this reasoning be correct, it certainly applies 
a fortioré to a mere delay in the time of performance, brought 
about by the act of the company’s agent, and acquiesced in by 
tiie company,who point out other objections to the statement of 
loss, and request that the one sent be made more full and exact. 
T. allow the defendant to come in at the trial and for ‘the 
first time object to all this statement, because it was not made 
in time, notwithstanding the fact that the delay was occasioned 
by the acts of its own agent, and notwithstanding the com- 
pany subsequently assented to further proofs and waived all 
objections on account of time, would certainly be promotive 
38—VOL. Lv. 
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of anything else than justice, and we do not understand our 
Practice Act as requiring any such nicety in pleading. The case 
of Elfranks vs. Seiler, (54 Mo., 134,) is in conformity to this 
view, and the case of Scharringhausen vs. Luebsen, 52 Mo., 
339, seems rather to conflict with it, and as it is a mere ques- 
tion of practice, we havé concluded to adhere to the view ex- 
pressed in the first named case. 

A great variety of objections are made to the instructions 
in thiscase. We have copied them at large, not for the pur- 
pose of discussing or deciding upon each point of objection, 
but that it may be seen, that taken together they constituted 
@ correct exposition of the law applicable to the disputed facts 
and sufficiently exact to avoid any misconception of their mean- 
ing by the jury of ordinary intelligence. It is only ne- 
cessary for a court to instruct the jury upon disputed facts. It 
is not necessary to frame an instruction in such a way as to 
exclude all contingencies or exceptions about which there is 
no evidence—nor is it necessary in one instruction, to com- 
bine all the facts and circumstances proper to be considered 
by the jury, in order to justify a recovery. Theobjection to 
the first instruction, that a question of law was submitted to 
the jury by qualifying the right to recover, on the finding that 
the plaintiffs had not forfeited the palicy by any act on their 
part, is unfounded. The subsequent instructions explain the 
acts which would forfeit the policy, at least all about which 
there was any controversy. 

We see no objections to the 3rd and 4th instructions, The 
policy in the Home Ins. Co. was a substitute for one in the 
Phenix, which had expired, and as leave was given in the 
policy sued on to insure in the Pheenix to that amount, it is 
not clear, that any notice whatever was necessary of this sub- 
stituted policy within the meaning of the policy sued on. 
Bat if there were doubt upon this point, it is clear that Strong 
was the agent of the Aurora Co., as well as of defendant ; that 
he recommended and issued the Aurora policy, in which $5,000 
of other insurance was expressly recognized. The object of 
requiring leave to be indorsed on the policy is to give notice of 
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the additional policy. Strong, the agent of defendant, knew 
of the policy in the Phoenix and assented to it in this policy, 
and the policy on the Botsville goods; and when he issued 
the Aurora policy on the Botsville goods, subsequently trans- 
ferred to Linneus, the Aurora policy expressly allowed the 
plaintiff to take other insurance to the amount of $5,000. 
The whole transaction was well known to defendant’s agent. 
The increase upon the amount of insurance was in fact the 
Aurora policy, which was issued on the suggestion of defend- 
ant’s agent. 

It could not be of any importance to the defendant, that 
on the expiration or cancellation of the Phoenix policy, the 
same amount insured by it was insured in the Home Policy 
of New York. 

The court correctly stated the rule of damages, and the in- 
struction asked by defendants on this point was not the law. 
That instruction maintained, that the plaintiffs were only en- 
titled to recover two-thirds of one-third of the entire loss, 
whereas, they were entitled to recover one-third of the entire 
value of the stock insured and lost, provided it did not 
exceed $2,500. The policies are distinct and independent, so 
far as the two-thirds rule in regard to the total value of the 
property is concerned. 

All the defendant’s instructions were given in this case, ex 
cept one in relation to the measure of damages, and another 
in regard to the forfeiture of the policy sued on, by taking out 
a policy in the Home Ins. Co., and the substantial defenses 
asserted and relied on were submitted to the jury under in- 
structions drawn up by the defendant. These defenses as- 
serted fraud and falsehood and the jury passed upon the ques- 
tions, and their verdict, so far as we can see from the evi- 
dence, was clearly right. The other defenses now insisted on 
are at best purely technical and have no merit in them. 
Judgment affirmed. The other judges concur. 
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State or Missouri, Appellant, vs. Jounn L. Birrinasr, Res- 

pondent. 

1. Construction of statute—Repeals—Remedies when concurrent— When not.— 
The settled rule is that if a statute gives a remedy in the affirmative, without 
containing any express or implied negative, for a matter which was theretofore 
actionable at common law, this does not take away the common law remedy. 
And the same rule holds in civil and criminal cases. 

2. Crimes and punishments—Embezzlement—Donations to N. W. Lunatic Asy- 
lum— Failure of agent to pay over— What remedy proper.—An agent of the 
County of Buchanan who under the act of March 28th, 1872, (Wagn. Stat., 
1705, 3 7) received a donation to be paid over to the commissioners for the 
North-western Insane Asylum “as soon as the same should be located at or 
near the City of St. Joseph, would not be liable to indictment for embezzle- 
ment under 3 41, Art. 3, of the statute touching Crimes and Punishments 
(Wagn. Stat., 459--60,) for failure to pay over the money to the institution be. 
fore it was permanently located at that point. The proper remedy in case of 
default in payment of money to that asylum when the same was due, would 
be a prosecution under 3 25, of said act of March, 28th, (Wagn. Stat., p. 170). 
The agent would also be liable therefor to a civil action. 


Appeal from Buchanan Circuit Court. 
James P. Thomas, for Appellant. 


I. It is not necessary that the indictment should aver that 
the Asylum had been permanently located at or near Saint 
Joseph, Missouri. The location cannot affect either the own- 
ership of the warrant or the money, prior to its delivery to 
the commissioners, nor the guilt or innocence of respondent. 
The conversion of the $15,000.00, to his use, and the making 
away with and secreting the money, constituted a felony un- 
der § 41 p. 459-60 Wagn. Stat., at all events. 


Hall & Oliver, and Chandler § Sherman, for Respondent. 


I. The money came into respondent’s hands, if it all, under 
the act of March 28th; and the punishment for violation of 
that law is provided under § 25 of the act. 

The order of the County Court directs payment to the 
commissioners, “when the Asylum is located at St. Joseph” 
and not before. The indictment fails to charge that the in- 
stitution is so located. 
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Waener, Judge, delivered the opinion of the court. 


The defendant was indicted under the 41st section of the 
statute (1 Wagn. Stat., p. 459, § 41), for embezzlement in 
converting to his own use, making way with and secreting 
money belonging to the County of Buchanan to the amount 
of fifteen thousand dollars. The indictment contained two 
counts. The first charged that on the 25th day of May, 1872, 
defendant was appointed, employed, and acting as agent and 
commissioner of Buchanan county; that said appointment, 
was made by an order of the County Court entered of record, 
by virtue of an act of the General Assembly of the State of 
Missouri, entitled an act to establish an Insane Asylum in 
the north-west or south-west portion of the State, to be call- 
ed the North-western or South-western Insane Asylum, ap- 
proved March, 1872; that by virtue of the above mentioned 
act, the County Court of Buchanan county donated to the 
commissioners of the said Asylum, the sum of fifteen thou- 
sand dollars, to be paid to said commissioners, as soon as the 
said Asylum should be located at or near St. Joseph, Missou- 
ri; that said County Court issued a warrant, duly signed by 
the presiding justice thereof, for the said fifteen thousand dol- 
lars, payable to defendant or his order ; that said warrant was 
of the value of fifteen thousand dollars, and was by the said 
County Court delivered to the defendant for safe keeping, and 
for transfer to the commissioners of said Asylum as soon as the 
same should be permanently located at or near St. Joseph, 
Missouri, and was received by the defendant for the purpose 
aforesaid ; that defendant on the 25th day of May, 1872, hav- 
ing the said warrant in his possession for the purposes afore- 
said, unlawfully, fraudulently and feloniously converted the 
same to his own use, made way with and secreted the same. 
The second count substantially set out the charges the same 
as in the first, and alleged, in addition thereto, that defendant 
unlawfully, fraudulently, and feloniously, converted to his 
own use, made way with and secreted fifteen thousand dollars 
of the public money, &c. To this indictment the defendant 
by his counsel filed a demurrer which was sustained by the 














ST. JOSEPH. 





State v. Bittinger. 





court, and final judgment having been entered thereon, the 
State appealed. 

The argument made in reference to the constitutionality of 
the act, so far as it gives County Courts power to make dona- 
tions to the Asylum, has failed to convince us of its soundness, 
We see nothing in the act of a character which would justify 
us in holding it unconstitutional in that respect. The only 
question then, is whether the indictment was properly drawn 
on the 41st section above referred to. That section is the 
general law, and provides for all the usual and ordinary offens- 
es coming within its purview and description. 

By the 7th section of the law establishing the North-western 
or South-western Insane Asylum, it is provided as follows: 
“The commissioners are hereby authorized to receive for the 
institution gifts, grants, donations and bequests of any prop- 
erty or money from persons, counties, cities, towns or town- 
ships in aid of said institution, the title to which, shall be 
made to and vested in the State, for the use of the Asylum; 
and the County Court of any county, or corporate authority 
of any town or city in this State, is hereby authorized to do- 
nate any lands, money, bonds or other property to said insti- 
tution, and the conveyance of any real estate and donation of 
money, bonds or property to the State for the use and benefit 
of said Asylum, shall be valid and binding upon the persons, 
authorities or corporations making the same.” (1 Wagn. Stat., 
p- 170 6. § 7, 3d. Ed.) The 25th section of the same act, de 
clares: “Any person who shall, after demand made, know- 
ingly refuse to pay over or deliver to the commissioners or 
managers of said Asylum, any money, property or thing be- 
longing thereto, or any person who shall knowingly convert 
to his own use any money appropriated by law, or any money 
or property donated or given to said Asylum orto the State 
for its use and benefit, shall, in addition to his civil liability, 
be deemed guilty of a misdemeanor and, upon conviction 
thereof, shall be punished by a fine of not less than five hun- 
dred dollars or by imprisonment not less than six months in 


the county jail, or by both such fine and imprisonment.” 
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It is obvious that this last act gives a remedy for the wrong 
complained of and the offense charged in the indictment, and 
the question to be determined is, whether the mode of pro- 
cedure pointed out in this act is concurrent with the remedy 
for the offense as it previously existed; or whether it is exclu- 
sive. The settled rule is that if a statute gives aremedy in the 
attirmative, without containing any expressor implied nega- 
tive, for a matter which was actionable at common law; this 
does not take away the common law remedy, but the party 
may still sue at common law, as well as upon the statute. In 
such cases the statute remedy will be regarded as merely 
cumulative. But where a new right or the means of ac- 
quiring it is given, and an adequate remedy for violating it is 
given in the same statute, then the injured parties are confin- 
ed to the statutory remedy. (Pot. Dwarr. Stat., p. 275, n. 5.) 
This principle is illustrated by the case of Lindell’s Adm’r 
vs. Han. & St. J. R. R. Co., (86 Mo., 543.) There, the act 
amending the company’s charter, gave the company “power by 
themselves or agents to enter and take from any land in the 
neighborhood of the Mine of their railroad, earth, gravel, stone, 
wood or other material necessary for the construction, and 
operation of said road ;” and it provided a specific mode of 
proceeding by which the damages should be ascertained at 
the instance of either party, by three impartial and disinterested 
householders to be appointed by any justice of the peace,with a 
right of appeal to the County Court. Upon this act it was 
held that the common Jaw remedy was superseded by the 
statute and the person injured must pursue the course pointed 
out therein; that the statute remedy was not merely cumn- 
lative upon the common law action, but was an entire substi- 
tution for it. This doctrine is sustained by many cases. (Smith 
vs. Lockwood, 13 Barb., 209; Thurston vs. Prentice, 1 Man. 
[Mich.], 193; Bassett vs. Carlton, 32 Me., 553; Renwick vs. 
Morris, 7 Hill., 575; Calkins vs. Baldwin, 4 Wend., 667; 
Almy vs. Harris, 5 Johns. 175; Dudley vs. Mayhew, 3 
Comst., 9.) 

It is true that the cases above referred tv are civil cases,but the 
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same rule obtains in criminal practice. Thus, Bishop says : 
“If the offense existed at common law, yet a statute preseril.«s 
a particular punishment to be inflicted on those who commit 
it under special circumstances which it mentions, or with 
particular aggravations, then in matters of principle when 
the aggravated offense thus created out of the old one is made 
the subject of an indictment, the indictment should be drawn 
on the statute.” (1 Bish. Criminal Prac., § 598, [2nd Ed.) 1; 
Whart. Crim. Law, § 371.) 

In the present case the right and the means of acquiring it 
were given under the 7th section of the act, and the 25th 
section pointed ont and afforded an adequate and complete 
remedy for its violation. The former section in express terms 
gave the County Court power to make the donation, and the 
latter section is so broad and comprehensive in its scope, that 
it reaches any and every person whatsoever, who shall, after 
demand made, réfuse to deliver to the commissioners or man- 
agers of the Asylum, any money belonging thereto, or who 
shall convert to his own use any money appropriated by law, 
or any money given or donated to the Asylum or to the State 
for its use and benefit. The person so having or converting 
the money is liable in a two-fold character ; first civilly, and 
secondly, by criminal prosecution for a misdemeanor. 

The indictment sets out the order made by the County 
Court, by which it appears that the sum was donated and ap- 
propriated to and for the use of the commissioners of tlic 
Asylum, to be paid to the commissioners as soon as the Asy- 
lum was located at or near St. Joseph, Missouri; and that the 
defendant was appointed agent or commissioner for the coun- 
ty, to whom the warrant was to be issued for said use, and to be 
delivered to, and paid to said institution or tothe commission- 
ers thereof, to be used by them in the procuring of the loca- 
tion and lands for the use and purpose of said Asylum, and 
to be paid as soon as said location was permanently made. 

It is then alleged and charged that by authority of the leg- 
islative act, and the order of the County Court, the warrant 
was issued on the treasury of the county for the use of the 
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commissioners of the Asylum, to pay the donation, and made 
payable to the defendant or order, for the use above stated 
andset out. By these averments it is abundantly shown that 
the warrant was issued npon certain conditions, and that de- 
fendant received it with a trust to carry out those conditions. 
But it is nowhere alleged that the Asylum has been perma- 
nently located at or near St. Joseph, a thing which was to 
happen, before the money was to be delivered over for the 
use of the Asylum, nor is there any allegation that the 
warrant or money belonged to Buchanan county. The de- 
fendant received the warrant and stood in the capacity of a 
trustee. It was intrusted to him to be used for a particular 
purpose, and applied in a certain manner. It might have 
been competent for the connty to have revoked the order and 
to have called back the donation, but there is no charge that 
anything of that kind was done. Till such was the case the 
defendant held the warrant or the money he received thereon 
for the uses specified, and the only way to proceed against 
him would be under the provisions of the act establishing the 
Asylum as heretofore indicated. 

Because the indictment does not contain necessary and es- 
sential averments, and becanse it does not appear to have been 
jrafted upon the proper law, the judgment of the Circuit 
Court will be affirmed. The other judges concur. 





? 


Wuuam H. H. Sarra, Respondent, vs. Taz Hannman anp 
Sr. JosepH Ramroap Company anp James A. Meyers, Ap- — 
pellants. 


1. Practice, Supreme Court—Bill of exceptions—How must be signed.—A bill of 
exceptions signed neither by the judge, nor in case of his refusal, by the by- 
standers. (Wagn. Stat., p. 1044, 3 30) is a nullity and will be disregarded by the 
Supreme Court. 
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Appeal from Livingston County Court of Common Pleas. 
Carr, Hall and Oliver, for Appellants. 


Samuel and Collier, for Respondent. . 
Avams, Judge, delivered the opinion of the court. 


This was an action in the nature of a bill in Chancery for 
title to a tract of land. 

A bill of exceptions was presented to the judge who tried 
the case, to be signed by him; but he refused to sign it on the 
alleged ground that it was not true in regard to certain instruc- 
tions which the bill contained, under § 29, 2nd Wagn. Stat., 
1044. The judge certified thereon the cause of his refusal, and 
thereupon, each party filed affidavits in regard to the matter 
in the bill of exceptions, alleged to be untrue; one in support 
of it, and the other against it. 

The practice act (2 Wagn. Stat., 1044, § 30,) prescribes, that 
if the judge refuses to sign a bill of exceptions on the ground 
that it is not true, such bill may be signed by three bystanders. 
When a bill of exceptions is signed by bystanders and the 
court still refuses to suffer it'to be filed, each party may file 
affidavits in support of and against the truth of such bill, and 
the Supreme Court will settle the question as to its truth. 

But there can be no bill of exceptions at all, unless it be sign- 
ed either by the judge of the court or by bystanders. This 
bill of exceptions was not signed at all and must be regarded 
asanullity. There being no bill of exceptions, we can only 
look to the recoil proper for errors. 

I find none in the record for reversal of the judgment. 

Judgment affirmed. All the judges concur. 
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A. 


ACKNOWLEDGMENT ; See Conveyances, 9; Evidence, 11; Sheriffs’ Sales, 3. 
ADMINISTRATION. 
1. 


Practice, Supreme Court—Death of party—Administrator, substituted how.— 
Where defendant dies, pending an appeal in the Supreme Court, his adminis- 
trator cannot besubstituted in his stead, on motion of the adverse party. Such 
substitution can be made only on the voluntary appearance and consent of the 
admigistrator, or after service and summons issued for the purpose of revivor 
on him.—Jeffries v. Flint, 29. 


. Administrators, suit by—Descriptio persone.—Where a note was given to 


an administrator in his representative capacity merely as a description, suit 
may be properly brought by him in his individual capacity—Smith v, Monks, 
106. 

Administrator’s sales—Petition and affidavits for—Deed of lands—Irregular- 
ifies in, when cannot be impeached collaterally.—In ejectment for land 
bought by defendant at an administrator’s sale, it appeared that the applica- 
tion for the sale of the land was made by an attorney of the administrator ; 
that the petition was not accompanied with an account of the administration 
aud a list of the debts due to and by the deceased and remaining unpaid, as 
required by the statute; that the affidavit to the petition and the report of 
the sale, and the deed to the purchaser, were made by the attorney and 
not the administrator. The deed contained all the statutory recitals. After 
final settlement by the administrator, but before his discharge, he himself 
personally made a regular deed of the land to plaintiff; held, that although 
these proceedings and papers may have been irregular and might have caused 
a reversal in direct proceedings for that purpose, they could not be impeached 
collaterally. 


The administrator may make such deed after final settlement and may at 


any time make proper corrections uf mistakes therein.—Rugle v. Webster- 
246. 

Administrator— Action by, in the Buchanan Court of Common Pleas—Coun- 
ter-claim may be set up—Statute, construction of.—Section 6 of the act estab- 
lishing Courts of Probate in the counties of Ralls, * * * Buchanan * * * 
ete. (Sess. Acts 1865--6, p. 83,) gives the Probate Courts exclusive jurisdic- 
tion “to hear and determine all suits and other proceedings against executors 
and administrators upon any demand against the estate of their testators or intes- 
tate.” Held, that in a suit by an administrator on an indebtedness to the estate of 
the deceased, defendant may set yp as a counter-claim a debt owing him by 
the estate, although the action was brought in the Buchanan Court of Commou 
Pleas, and not the said Probate Court.—Stiles Adm’x v, Smith, 363, 
Administrator—Limitations, statute of —Letters, grant of—Averments as to.— 
An administrator, although not bound to plead the general statute of limitations, 
must, in order to avail himself of it,, plead the statute specially applying to 
suits against him in his official character ; and must also allege the granting of 
his letters in the manyer, and within the time prescribed by law.—ZJd, 


. Administrator—Suit by, against ereditor—Counter-claim—Limitations, stat- 


ute of.—The special statute of limitations touching administrators, contem- 
plates cases where the creditor iu the first instance brings his claim against 
the estate, and has no application to suits by the administrator against the 
creditor, where the demand of the latter is set up as a counter-claim. In such 
suit the only statute which can be pleaded against the counter-claim, under 
the statute (Wagn. Stat., p. 1274, 3 3), is the general limitation law.—Jd. 
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ADMINISTRATION, continued. 

4. Administration—Affidavit as to allowance of crediis, etc., required only to 
causes in Probate Court.—The requirement of the statute, (Wagn. Stat., p. 
103, 22 12, 15,) that a creditor, in establishing his demand against the estate 
of an administrator, shall make affidavit of allowance of all just credits and 
off-sets, ete., applies only to cases where the claim is presented in the Pro- 
bate Court. When the party is sued in another court, the cause is tried upon 
pleadings and proofs as in ordinary actions.—Zd, 

8. Administration—Annual settlements—Prima facie evidence—Suit on ad- 
ministrator’s bond.—Annual settlements, up to the time of making the final 
settlement by the administrator, are not final nor conclusive upon the parties 
interested, but only afford prima facie evidence of the facts therein contained, 
and are subject to be reviewed by the courts in a suit on the bond of the ad- 
ministrator.—State, ex vel. v. Lankford, 564. 

See Guardian and Ward, 1; Insurance, 2. P 
ADMISSIONS ; see Attorney at Law, 1,2; Evidence ; 3; Railroads, 17. 
ADVERTISEMENT ; see Publication; Streets, 4. 

AGENCY, 

1, Principal and agent—Taking of notes in satisfaction of claam—Authority— 
Ratification.—If an agent has no authority to receiveanything but money upon 
a claim, no arrangement of his to receive notes in payment will bind his princi- 
pal, unless ratified by the latter with a full knowledge of the facts.—Buckwal- 
ter v. Craig, 71. 

2. Agents— Declarations of, when part of the res geste.—Representations of an 
agent, at the time of making a sale as agent, are admisSible in evidence as 
part of the res geste.—Brooks v. Jameson, 505. 

8. Ageney—How proved.—The authority of an agent need not necessarily be 
proved by an express contract, but may be proved by the habit and course 
of business of the principal.—/d. 

4. Principal and agent—Third | gecgpen.. a gee a man holds out another 
as his agent, and thus induces persons to deal with him as agent, the prin- 
cipal is estopped, as to such third parties, from denying the agency.—ZJd, 

See Attorney at Law, 1,2; Railroads, 10. 

AMENDMENTS. 

1. Practice, civil—Records may be amended nune pro tunc, when.—After a case 
has been appealed to the Supreme Court, the Circuit Court has power to 
amend its records by entries nunc tunc. (De Kalb Co, vs. Hixon, 44 Mo., 
341.}—Jones v. St. Joseph F. & M. Lus. Co., 542. 

See Jeofails. 

APPEARANCE; see Practice, civil ; Trials. 

ARBITRATION AND AWARD. 

1. Arbitration—Award—Bond to abide—Suit upon—Assignment of breaches.— 
In an action brought upon a bond given to abide the award of arbitrators, the 
petition set forth the bond, and alleged the appointment of the arbitrators and 
submission of the matters in dispute to them ; the award of a sum of money ; 
demand thereof and part payment by the principal and his refusal to puy the 
remainder ; for whichsum the petition prayed judgment. Petition held under 
our code to be substantially good. The refusal of defendant to pay the sum 
awarded was the breach of the bond, and this breach was properly assigned. 
Gray v. Burden, 158. 

ATTACHMENT. 

1, Attachment—Notice by publication—Failure of to name amount of damages— 
Judgment— Title of purchaser, how affected, etc.—The omission in a notice by 
publication, issued in an attachment, to state the amount of damages claimed, 
does not render the subsequent proceedings and judgment void, so that the title 
of a purchaser at special execution sale made thereunder may be attacked col- 

laterally.—Holland v. Adair, 40 
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ATTACHMENT, continued. 
2. Attachment—Publication—Amended petition—Sum originally prayed for— 


(J) 


7. 


9. 


Judgment for, proper, when.—Defendant in an attachment was brow zht in by 
publication, and a subsequent amended petition asked for judgment in excess 
of that originally prayed for, but the judgment was given for the amount origi- 
nally claimed. The judgment was held proper within the meaning of the stat- 
ute. (Wagn. Stat., 1054, 312; Janney v. Spedden, 88 Mo., 895.)—Jd. 


. Attachment—A fidavit—Sale—Title.—The affidavit attached to the petition 


in an attachment suit merely stated, that to the best of affiant’s knowledge and 
belief defendant was a non-resident of the State. Held, that under such affi- 
davit the court obtained no jurisdiction over the land attached, and that a 
sheriff's deed thereunder would be void and convey no title.—Bray v. McClurg, 
128. 


. Statutory attachment—Not in rem.—A statutory attachment suit is not a 


proceedingin rem. The property is no party to the suit, butis brought before 
the court in aid of the remedy against the individual sued.—Jd. Perr Apams, J. 


Attachment— A ffidavit— What sufficient to support asale.—-Where an affidavit, 
issued in aid of an attachment under @ 6 of the Attachment Act (Wagn. 
Stat., 182), fails to state that plaintiff has a just demand against defendant, and 
fails to state any amount as due to plaintiff after allowing all just credits and 
set-offs, all subsequent proceedings, including sale and deed of land sold under 
the attachment, are void.—Jd, Pxrr Narron and Vonriss, J. J., concurring. 


Attachment—Proceeding in rem.—Attachment suits founded upon construc- 
tive service are essentially in the nature of proceedings in rem ; and the seiz- 
ure of the propéfty, or obtaining possession of the res, is therefore the basis 
of the court’s jurisdiction—Jd. Pr Waensr, J. dissenting. 
Attachment—Irregular affidavit—Subsequent proceedings not set aside collat- 
erally —A defective or irregular affidavit in aid of an attachment, although it 
might cause a reversal of the judgment in the attachment proceedings, would 
not render the judgment or subsequent proceedings absolutely void. Where 
there was a valid writ and levy of the attachment, a judgment of the court, an 
order of sale, and a sale and sheriff's deed, the proceedings could not be set aside, 
in consequence of the irregularity, collaterally, in another suit.—Jd. Jd. 
Attachment—Irregular afidavit—Sale—Deed— Title.—An affidavit in aid of an 
attachment, which merely states that defendant is a non-resident, is sufficient, 
without more, to support the writ; and-a levy of an attachment properly issued 
thereunder, together with judgment, sale and sheriff's deed, will carry title to 
the property attached —Jd. id. 

Attachment— Publication ment—Errors set aside, when—Erronecous exe- 
cution will hold property collaterally.—Where suit is begun by publication 
and attachment, the judgment will bind ‘only the property attached ; but a 
general judgment in such case, although informal, is nevertheless valid till 
reversed, and will authorize the issue of a special execution against the attach- 
ed property. Anda court will at any reasonable time correct such a judg- 
ment by an entry munc pro tunc. And a general execution issued in such case 
against the property attached will bind it until reversed or set aside in a di- 
rect proceeding, and cannot be impeached or drawn in question in a collateral 
proceeding.—Jd. Id. 


10. Attachments—Publication—Order of, when may be issued by clerk in vaca- 


tion. —Under the statute of January 14th 1860, touching attachnients, the 
clerk of the Circuit Court has power to make orders of publication in all ca- 
ses where the court should in term have made them; and this power is not 
limited to the vacation which precedes the first session after filing the pe- 
tition.—Kane v. MeCown, 181. 


11. Attachment—Order of publication— Omission to designate newspaper— When 





not fatal.—Under the practice act of 1855 (R. C., 1855, p. 1225, 3.17) the 
omission of the clerk to designate in the order of publication the particular 
newspaper in which notice of suit shall be published, although an error, was 
not such an one as to destroy the judgment rendered thereon, in a collateral 


proceeding.—ZJd. 
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ATTACHMENT, continued. 

12. Attachment—Jurisdiction of court over property— Order of publication can 
not be attacked collaterally —Where a writ of attachment is valid, conforming 
essentially and substantially to the requirements of the statute, and issued 
by the clerk in conformity with the power vested in him, the court obtains 
jurisdiction over the property, and although the order of publication be defec. 
tive, the judgment of the court and sale of the property will uot be thereby 
invalidated in a collateral proceeding. —Zd. 

13. Atlachment—Finding of court cannot be attacked collaterally.—Where the 
record shows a finding of court, that there has been a legal order of publica- 
tion and a publication in pursuance thereof, such finding cannot be attacked in 
a collateral proceeding by showing that there was no publication.—Jd, 

See Judgment, 1; Mortgages and Deeds of Trust, 6. 

ATTORNEY AT LAW. 

1. Attorney and client—Authority to make compromise of suits, etc.—The gen- 
eral rule is that an attorney cannot, by virtue of his general authority or em- 
ployment to conduct a suit, bind his client by bargains or contracts to com- 
promise or settle the cause of action ; and particularly where land is received in 
satisfaction of the judgment to be recovered ; unless some authority or sanction, 
either express or implied, has been given by his client for the purpose; or 
unless his conduct has been ratified by his client.—Walden v. Bolton and 
Graham, 405. 

2. Attorney— Admissions of, when binding upon client—Admissions, made by an 
attorney long aftera case has been tried and his employment has ended, are 
not binding upon his client and are wholly incompetent.—Jd, 


BANKRUPTCY; See Guardian and Ward, 2. 

BILLS AND NOTES. 

1. Promissory notes—Signature us surety—Proof as to-—Request by surety to 
sue— Allegation as to.—In suit upon a promissory note Held: 

Ist. That it was competent for defendant to show that he signed as surety; 

2nd. That an averment in his answer that defendant had requested plaintiff to 
sue the maker was sufficient without the further allegation that the request 
was in writing ; 

8rd. That evidence, showing a verbal agreement between them, at the date of 
the note that plaintiff should promptly proceed to coerce payment was incom- 
petent.—Coats v. Swindle, 31. 

2. Promissory notes—Usurious interest, cannot be credited upon.—Usurious in- 
terest paid upon a note to procure an extension, cannot be recovered back, 
and in suit upon the note such payments cannot be applied as credits upon the 
note. (Perrine vs. Poulson, 53 Mo., 309; Ransom vs. Hays, 39 Mo., 445.)— 
Kirkpatrick v. Smith and Weakley, 389. 

8. Promissory notes—Antecedent equities, ete—An innocent purchaser, before 
maturity without notice, of a negotiable promissory note, cannot be affected 
by antecedent equities.—Jd. 

4. Promissory notes—Innocent holder for value, etc.—Antecedent equities.— 
Fraud between the original parties to a negotiable note cannot beset up as a 
defense against a subsequent holder who took the note for value before ma- 
turity in the usual course of business, and without notice of the fraud.—Corby 
v. Butler, 398. 

5. Promissory notes—Indorsee before maturity presumed innocent, etc.—An in- 
dorsee of negotiable paper before maturity is presumed to be the ownerin 
good faith and for value, in the absence of evidence to the contrary.—Id. 

6. Promissory note, execution of—Signature obtained by misrepresentations— 

Effect of —In suit upon a promissory note, where the evidence showed that 
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BILLS AND NOTES, continued, 
without any carelessness or negligence on the part of defendant he was induc- 
ed upon the fraudulent representations of the payee to sign the note, suppos- 
ing it to be a contract of agency for the sale of certain plowg, held, that no 
action will lie even on behalf of an innocent holder before maturity for value. 
(Briggs vs. Ewart, 51 Mo., 245, affirmed.)}—Martin v. Smylee, 577. 

See Conveyances, 1; Practice, civil, 1; Practice, civil—Trials, 9. , 
BONDS, OFFICIAL; See County Treasurer. 
BURDEN OF PROOF; See Ejectment, 2. 


Cc. 


CARRIERS. 


1. Carriers—Delay in delivering goods—Measure of damages.—In an action of 
damages for delay in delivering goods, held, that although the goods at the 
time of delivery may have been valueless to plaintiff for the purpose for 
which they were bought, they could not recover for a total loss. Themeasure 
of plaintiff’s damages would be any necessary expenses incurred in obtaining 
the goods, together with the difference between the cost of the goods and what 
could have been realized for them at the time and place of destination, if the 
amvunt were less than cost. If greater, there would be nothing to add or de- 
duct.—Rankin v. Pacific R. R., 167. 

2. Railroads—Notice of delivery by.—Where goods are delivered of time by a 
railroad, the aed is not compelled to notify the consignee of their arrival 
at the depot. Jd. 

8. Common carriers—Delivery of goods by—Delays as to.—It is the duty of 
common carriers in all cases to transport without unnecessary delay all goods 
received for carriage, whether they are intended for a particular purvose or 
not.—Id. 

CHARACTER; See Practice, criminal, 6. 

COMPROMISE; See Attorney at law, 1, 2. 

CONSTABLE ; See Replevin, 1. 

CONSTITUTION OF MISSOURI. 

1. Constitution—**Solemn occasion,’’ ete. — What is—Each branch of State govern- 
ment to determine question for itself. —Semble, That what are “important ques- 
tions of constitutional law,” and what are “solemn occasions,” (Art. VI, 311, 
State Const.) the framers of the Constitution intended each branch of the 
State government, to determine for itself.—Opinion given the General Assem- 
bly, 497. 

2. Constitution—Opinion of Supreme Court, cannot be given, when.—The 
Court cannot, under the State Constitution, (Art. VI,Supreme 2 11,) give 
opinions on questions involving the interests of corporations or private per- 
sons, which may subsequently come before it in contested cases.—Z/d. 

3. Constitution—Proposed legislation—Effect of on State lien, ete.—Questions re- 
lating to the effect of a proposed law upon a prior lien of the State, are not 
ones of constitutional law, but depend upon facts and principles of common 
law.—Id, 

4. Constitution—Ezxtension of loan—Giving or loaning of credit.—Semble, That 
an act of the legislature, granting an extension of time upon a loan formerly 
made to a railroad company, is not in conflict with Art, XI, 314, State Const., 
which prohibits the giving or loaning of the State’s credit, in aid of any per- 
son, association or corporation.—Id. 

See Corporations, 5, 6; Court, Caldwell Common Pleas, 1; Courts, Circuit, 
1; Townships, 1, 2, 3. 

CONTINUANCE ; See Practice, civil, 4. 

CONTRACTS; See Bills and Notes ; Conveyances; Corporations, 5, 6 ; Frauds, 

Statnte of ; Fraudulent Conveyances ; Insurance,2; Mortgages and Deeds of 

Trust ; Penitentiary ; Sheriff's Sales ; Streets, 4; Surety. 
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CONVEYANCES. 

1. Vendor's lien—Deed, reserving—Note for unpaid purchase money—Mis. 
description of in deed—Purchase with notice of lien, ele. ele.—A. made a 
written aggeement with B. to sell him certain land, fora given sum of money 
aud the assumption by B. of certain incumbrances upon the land. According- 
ivy, A. and his wife executed their deed for theiand. The deed referred to the 
incumbrances and contained a clause reserving to the grantor a vendor’s lien 
for the unpaid purchase money. The note given for the amount fell due in Julr, 
but was described in the deed as waturingin August. B. afterward made a deed 
of trust on theland to secure the prior incumbrances, and sold the same to C., 
who purchased with notice of the vendor’s lien. Held, 1, that C. took the land, 
subject to the vendor’s lien: 2, that the note was merely evidence of the debt, 
und an improper description of the note in the deed would not affect the lien: 3, 
that evidence identifying the note as given for the purchase money was compe- 
tent: 4, it was not material that the note was made payable to A.'s wife aud not 
to A. himself.—Sitz v Deihl, 17. 

2. Conveyance, by bank—Ezxeoution—Signature of president.—A deed by its 
terms was made by the Farmers’ Bank of Missvuri iu its corporate name, 
and was signed in the usual form, concluding as, follows : 

“In witness whereof I, Stephen G. Wentworth, as president of the Farmers’ 
Bank of Missouri, by direction of the Board of Directors, have hereunto eub- 
scribed my name and caused the.common seal of said bank to be hereto 
affixed this 23rd day of February, 1866. (Signed,) S. G. Wentworth, Presi- 
dent o{gFarmers’ Bank of Missouri.” The official seal of the bank was affixed 
at the proper place. 

Deed held to be that of the bank (Wagn. Stat., 273, 35). It was unnecessary 
that it should be signed in the corporate name of the bank by its presi- 
dent. 

It is the affixing of the corporate seal that gives the assent of the corporation 
and establishes the validity of the deed.—Shewalter v. Pirner, 218. 

2. Deeds— Description of property—Vagueness of— Land known in community, 
how—FParol evidence as to.—Parol evidence is admissible to show that land 
described in a sheriff's deed is well known in the community by the descrip- 
tion given in the deed, however vague the description may appear. And if such 
can be shown to be the case, so that it cau be seen that persons could not be 
misled or deceived by the description when applied to the actual premises in 
question, and that no sacrifice of the property could be produced by the de- 
scription in the deed, it will be held sufficient to pass the title.—Jd. 

4. Deeds—Description—False calls referring to known monuments— May be 

rejected when.—Where there is a false call, demonstration or description in a 
deed, although it refer to known monuments, if the false description can be re- 
jected and leave sufficient description to identify the land, the false description 
should be rejected, and the remainder will pass the land.—Jd. 

Deeds— Covenant of warranty—Breach of—Mistake in conveyance of land— 
Defense of, etc.—In suit on covenant of warranty, where it appeared that, con- 
trary to the agreement of theparties, a certain tractof land, to which grantor 
had no title, was embraced in the deed, which grantor signed by inadvertence; 
held, that such facts were an equitable defense to the action. —Stewart v. Had- 
ley, 235. 

Land and land titles—Conveyances—Remainder—Life estate—A conveyance 
was made to A., in trust for the sole and separate use of B., a married wom:in, 
during her natural life, and upon her death the remainder in fee simple also- 
inte to vest in the children of said B. and her husband then living, and the 
children of any of their children who.should die before her death. Held, 
that as at the time of making the deed, no one could tell that any of the chil- 
dren would survive the mother, the remainder was only a contingent, nota vest- 
ed remainder.—Emison v. Whittlesey, 234 


7. Conteyance Description in, what sufficient—Parol evidence to identify land, 
when proper.—The description in a deed which gives the “beginning corner” 


ot 
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CONVEYANCES, continued, 


and the several courses so that it may be easily identified is sufficient, and 
parol evidence may be adduced to identify the land, where its locality is 
called in question.—Orr v. How, 328. 

8. Conveyances—Construction—Trusits—Uses,—A conveyance was made to A. 
a married woman, conveying certain laud to “her and her heirs forever,” and 
providing that if B., who was a son of A., “should pay to each of the other 
heirs five hundred dollars and keep his father during life, then he will have 
and shall hold the same, and to his heirs and assigns forever, otherwise the 
same to be divided with all the heirs equally.” Held, that the deed was not in- 
tended to vest the estate to the land, legal and equitable, in the grantee, but 
that she was to have the whole estate until the death of her husband, and at 
his death she became a trustee for B. and his brothers and sisters, the chil- 
dren of her husband; that by the terms of the deed B. was to be the sole ben- 
eficiary if he supported his father during his life, and paid the other children 
five hundred dollars each, but if he failed to do this, he was to share equally 
with the other children; and as a person while living cannot have heirs, the 
word heirs was not used in its technical sense, and meant the children of 
A’s. husband.—Cornelius v. Smith, 528. 


9, Acknowledgment—Certificate need not declare party to be “personaliy” known. 
—It is settled in this State that it is not necessary that q certificate of ac- 
knowledgment should state that the person therein named as grantor was 
“personally” known to the officer. It is sufficient if it sets forth that such per- 
son was known to him.—Robson v. Thomas, 581. 


10. Hjectment—Sheriff’s deed—Idem sonans.—In ejectment by the grantee in a 
sheriff's deed, where the evidence showed that judgment was rendered for 
one “Mariah H. Mather; but the deed recited the rendition of judgment for 
“Mariah Mathews,” held, that the deed was inadmissible. Mathews and 
Mather are not idem sonans. 

It matters not how words are spelled, they are idem sonans within the meaning 
of the books, when the attentive ear finds difficulty in distinguishing them 
when pronounced; or common and long continued usage has by corruption or 
abbreviation made them identical in pronunciation.—ZJd. 

See Administration, 3 ; Attahmenet, 3, 5, 7, 8, 9 ; Ejectment, 3 ; Evidence, 10, 
11; Fraudulent Conveyances; Land and Land Titles, 3, 4; Mortgages 
and Deeds of Trust; Sheriff’s Sales, 2, 3, 4, 5. 

CORPORATIONS. : 

1. Conveyance by bank—Execution—Signature of president.—A deed by its 
terms was made by the Farmers’ Bank of Missouri in its corporate name, and 

ewas signed in the usual form, concluding as follows ; 

“In witness whereof, I, Stephen G. Wentworth, as president of the Farmers’ 
Bank of Missouri, by direction of the Board of Directors, have hereunto sub- 
scribed my name and, eaused the common seal of said bank to be hereto 
affixed this 23rd day of February, 1866. (Signed.) 8S. G. Wentworth, President 
of Farmers’ Bank of Missouri.” The official seal of the bank was affixed at the 
proper place. 

Deed held to be that of the bank (Wagn. Stat., 273,23 5). It was unnecessary 
that it should be signed in the corporate name of the bank by its president. 
It is the affixing of the corporate seal that gives the assent of the corporation, 
and establishes the validity of the deed.—Shewalter v. Pirner, 218. 

2. Corporation—Power to hold land—Question not to be tried collaterally, — 
After a corporation, that has the power to hold land, has purchased real estate, 
and the conveyance has been regularly executed to the corporation, it is not 
competent for the court, on the trial of a suit in ejectment for the recovery of 
the land, to decide the collateral question whether it was a violation of its 
charter for the corporation to receive the conveyance.—Id. 


8. Corporation—Articles of Association not filed—Note issued by officers of 
company—Effect of—Where articles of association were duly acknowledged 
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CORPORATIONS, continued. 
and recorded in the office of the recorder of the county where a corporation 
was located (Wagn. Stat., 8383, 32), but were not then filed with the Secretary 
of State (See Wagn. Stat., 289, 290, 3 4), the officers of the corporation had 
no power to issue the note of the company; and a note issued and signed by 
them as directors, would bind them personally; and not the corporation. 

“Corporate existence,” as used in the latter enactment, means full authority to 
transact business.—Hurt v. Salisbury, 310. 


4. Corporations—Liability of, for malicious acts of agents—Confined to what 
cases,—The result of the cases seems to be, that where corporations have been 
held liable for the malice of their agents, the acts of the latter were not only 
in the scope of the supposed authority of the particular agent committing 
the act complained of, but the act done by the ageut was done in the per- 
formance of business coming within the purview of the objects and purposes 
for which the corporation was created, and the powers were conferred by the 
charter.—Gillett v. Mo. V. R. R. Co., 315. Pr Vortss, J. 

5. Practice, civil—Corporation, appearance of admits existence.—A corporation, 
by appearing to a suit, thereby admits its corporate existence.—Seaton v. C., 
R. L & P. R. R. Co., 416. 

6. Corporations—Debts of, prior to repeal of ‘‘double liability clause”—Ac- 
ten egaleal stockholder jor debt o prot, Reta mat of 3 22, Ch. 1, of 
corporation law—Liability of stockholder—Allegation as to insolvency and 
dissolution of company—Aetion when several—Contribution—The St. Louis 
& St. Joseph Railroad Company became indebted in October, 1870, prior to 
the repeal of the “double liability” clause of the constitution, in the sum of 
$7,858. In suit against a stockholder for this amount, plaintiff, among other 
matters, alleged in general terms that the company had become insolvent, and 
dissolved in December, 1870. 

Held, 1st; that under a proper construction of 3 22 of Art. 1, of the statute 
touching Corporations, (Wagn. Stat., p. 293, construed in connection with 23 
82, 39, Ch. 38, R. C. 1855, and Art. 8, 3 6 of Const.) defendant could not be 
held liable for the entire amount of the debt, but only in a sum equal to the 
amount of stock owned by him, together with the amount of his unpaid sub- 
scription ; 

2nd; that the general averment of the insolvency and dissolution of the compa- 
ny was sufficient without a further statement of the particular facts upon which 
the averment was based. (A formal surrender on a judgment of dissolution 
was not necessary in order to authorize the creditors to sue under 3 22 
supra.) 

8rd; that suits of the above description, whether brought in law or equity will not 
lie against defendants jointly, but must be begun against each one severaily, 
and under our law the stockholder thus compelled to pay, must resort to his 
remedy for contribution.—Perry v. Turner, 418. 

7. Constitution—‘‘Double liability’’—Acts to enforce, may be limited as to 
time.—Statutes designed to carry out the “double liability” clause, (Art. 8,2 6 
of the _ Constitution,) may limit the enforcement of such liability as to 
time.— 

&. Practice, civil—Pleadings—Corporation cannot deny its existence, when.—In a 
‘suit by attachment against a foreign corporation, where defendant voluntarily 
appeared and gave bond in its corporate name, held, that the company was 
thereby estopped from denying its corporate existence. (Seaton v. Chicago, 
R. L.& P. R. R. Co., ante p. 416.) Smith and Rowland v. Burlington & Mo. R. 
R. R. Co., 526. 

See Insurance, 1; Railroads. 

CORPORATIONS, MUNICIPAL. 

1. Town, incorporation of—False description—May be stricken out, when— 

* Amendment of records of County Court—Quo Warranto, etc.—The town 
of Cameron was laid off aud- platted on part of Section 23, Township 57, 
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CORPORATIONS, MUNICIPAL, continued. 


Range 380, in Clinton county, and the plat was acknowledged and filed in the 
Recorder’s office of the county, and the town was built up and inhabited. In 
1867, a petition of its inhabitants to the County Court for incorporation refer- 
red to the metes and bounds as set out in the plat, but falsely described the lo- 
cation of the town, as in section 24, in which no traces of a town existed. The 
order of incorporation made by the County Court under the statute similarly 
mis-described the location. 


"In quo warranto to oust the trustees of the corporation. Held, 1st. That 
enough remained in the description without the false particular, to ascertain 
the location; and that such fulse description should be stricken from the 
order. 2nd. That the,records of the court need not be amended so as to 
describe the location as in sec, 23.—Woods ez rel. v. Henry, 560. 

2. Town—Act incorporating amendable at subsequent term.—The order of a 
County Court made under the statute, incorporating a town, is rather a legis- 
lative than a judicial act, and may be corrected at a subsequent term.—Z/d. 


8. County—Area diminished below 500 sq. miles, ete.—An act of the legislature, 
diminishing the area of a county below five hundred square miles, is uncon- 
stitutional and may be treated as null and void by the County Court.—/d, 


See Railroads, 20, 21; St. Joseph, City of ; Streets, 1, 2. 
COSTS. 


1. Practice, civil—Costs, taxation of —Recovery of amount below jurisdiction of 
court.—The action of a lower court in overruling a motion to tax the cost 
against the plaintif in a case on contract, wherein plaintiff recovered anamount 
below the jurisdiction of the court, is evidence that the court considered, that 
the plaintiff had reasonable ground to believe at the time of the commencement 
of the suit, that he was justly entitled to recover judgment foran amount witli- 
in the jurisdiction of the court. (Wagn. Stat., 343, 3 12.)}—Hannan v. Shot- 
well, 429. 

COUNTER-CLAIM ; See Administration, 4, 6,7; Ejectment, 4. 

COUNTIES ; See Corporations, Municipal, 3; Schools and School Lands, 2. 

COUNTY TREASURER. 

1. County treasurer—Failure to pay over school funds—Liability on what bond. 
—The sureties on the general bond of a county treasurer are not liable for his 
failure to account for, and pay over to his successor in office, county and town- 
ship school funds. For the special duties imposed upon him by the school law 
he is answerable on a separate bond.—State to use of Maries County v. Jolin. 
son, 80. 

COURT, BUCHANAN COMMON PLEAS. , 

1. Administrator—Action by, in the Buchanan Court of Common Pleas—Coun- 
ter-claim may be set up—Statute, cons truction of.—Section 6 of the act estab- 
lishing Courts of Probate in the counties of Ralls, * * * * Buchanan * * * etc. 
(Sess. Acts, 1865-6, p. 83,) gives the Probate Courts exclusive jurisdiction “to 
hear and detérmine all suits and other proveedings against executors and ad- 
ministrators upon any demand against the estate of their testators or intestate.” 
Held, that ina suit by an administrator on an indebtedness to the estate of the 
deceased defendant may set up asa counter-claim a debt owing him by the es- 
tate, although the action was brought in the Buchanan Court of Common Pleas, 
and not the said Probate Court.—Stiles v. Smith, 363, 

COURT—CALDWELL COMMON PLEAS. 

1. Courts—Common Pleas—Circuit—District—Appeal—Constitution.—Section 13 
of the Act organizing the Common Pleas Court of Caldwell county, (Sess. 
Acts, 1870, pp. 209-10), which gave the Circuit Court of that county »ppel- 
late jurisdiction over the former court, was not in conflict with the then 
provision of the State Constitution, (Art. VI, 312), creating District Courts, 
when that provision is taken in connection with section 1 of the same article, 
vesting in the General Assembly the power of establishing inferior tribunals. 
(Harper vs. Jacobs, 51 Mo., 296.}—Ross v, Murphy, 372. 
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COURT—CALDWELL COMMON PLEAS, continued. 

2. Court, Common Pleas of Caldwell County—Appeal to Circuit Court— 
Statute, constitutionality of—The provision in the law creating the Com. 
mon Pleas Court of Caldwell County (Sess. Acts 1870, p. 209), providing for 
appeals or writs of error therefrom to the Circuit Court, is not now, nor was 
it at the time of its enactment, unconstitutional, (See Ross vs. Murphy, 
ante p. 372.)—Smith v. Guerant and Everett, 584, 

COURTS, CIRCUIT. © . 

1. The last clause of Art. VI, 3 140f the State Constitution which provides, that 
“No judicial circuit shall be altered or changed at any session of the General 
Assembly next preceding the general election for said judges,” does not pro- 
hibit the passage, ot such session, of a law abolishimg the old judicial circuits 
throughout the State; and creating a new system in foto ; where the law does 
not take effect and the new judges are not elected, till the expiration of term 
of office of the judges holding under the former system.—Opinion in response 
to the Senate, 215. 

See Court, Caldwell Common Pleas, 
COURT, SUPREME; See Constitution of Missouri, 1, 2, 3,4; Practice, Supreme 
Court. 
CRIMES AND PUNISHMENTS; See Practice, criminal. 
CRIMINAL LAW;; See Practice, criminal. 


DAMAGES. 

1. Damages—Street railroads—Jumping from platform—Negligence—Jury.— 
In suit for damages against a Street Railway Company, where it appeared that 
a lad of seventeen years, and of sound mind, jumped or stepped from the car 
while in rapid motion, it was held improper to instruct the jury, that such ac- 
tion per se constituted negligence in law on the part of the boy. The question 
of negligence in such case should be left tothe jury—Wyatt v. Citizens R. R. 
Co., 485. 

2. Damages—Railroads—Killing stock—Negligence.—In unloading salt ata depot 
by the railroad employees, some of it was spilled, and afterwards a cow was 
killed by the cars at thispoint, presumably attracted thither by the salt: Held, 
that it was negligence to leave this salt on the track, and the railroad was 
liable.—-Crafton v. Han. & St. Jo. R. R. Co., 580. 

See Attachment,’1 ; Carriers, 1 ; Ejectment, 4 ; Husband and Wife, 3 ; Justices’ 
Courts, 10; Land and Land Titles, 7, 8 ; Railroads, 1, 3, 4, 5, 6,8, 9, 11, 
12, 18, 19, 20, 21; Schools and School Land, 1; Streets, 1, 2. 

DESCRIPTIO PERSON £; See Mortgages and Deeds of Trust, 2, 4, 

DESCRIPTION ; See Conveyances, 1, 3, 4, 5, '7; Corporations, Municipal, 1, 2. 

DRAINAGE; See Land and Land Titles, 7, 8. 

DRAM SHOPS. 

1. Dram-shop licenses— Where wine may be sold without paying license—Const. 
Stat.—Under the statute (Wagn. Stat., 1872, p. 554, 3 29,) there can be but 
one place where it is lawful to sell wine without first obtaining a license for 
that purpose, and thatis on the vremises where it is produced or manufac- 
tured.—State v. Wyl, 67. 


EJECT MENT. 

1. Hjectment—Chain of tite—Common source—Prima facie case.—When both 
parties to a suit in ejectment claim title through a common source, plaintiff 
will make a prima facie case without tracing his title further.—Holiand v. 

Adair, 40, * 
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EJECTMENT, continued. 

2. Ejectment—Statute of limitations—Burden of proof.—Plaintiff in ejectment 
makes out a prima facie case by proving his legal title. It is not necessary 
for him to go further and show a possession that could not be defeated 
by the statute of limitations, If defendant relied on this statute, it was 
incumbent on him to prove adverse possession. Hulsey v. Wood, 252. 

. Ejectment by widow—Defective deed by married woman, 4 ag of, ete.— 
In ejectment brought by a widow to recover certain land held by defendant 
under a defective conveyance made by plaintiff and her deceased husband, 
defendant, by his answer, prayed for a decree reforming the deed, for specific 
performance, ete.; Aeld by the court, that, as the property at the time of the 
defective deed was not plaintiff's separate property, and had not been convey- 
ed by her in form and manner required by the statute, the deed, as to plain- 
tiff was null and void and could not be reformed; dué held, that the court 
should, while rendering judgment for plaintiff for possession of the premises 
also award to defendant the value of the permanent improvements on the 
land, together with the purchase money paid for the land by plaintiff's grantee, 
minus the value of the rents and profits collected by defendant while in pos- 
session.—Shroyer v. Nickell, 264. 

4. Ejectment—Proceedings for compensation for improvements—Notice— What 
sufficient—Rents and profits—Damages for wasie, ete—In proceeding under 
the statute, (Wagn. Stat., 561-2, 320, e¢ seg.) by one against whom judgment had 
been obtained in ejectment, for improvements made by him “in good faith,” prior 
to his having had notice of the adverse title, held, that the “notice” contemplated 
by the law, which would defeat plaintiff's claim for improvements thereafter 
added, was not confined to the notice in writing mentioned by 3 28, but em- 
braced any such information as would put a man of ordinary prudence upon 
inquiry. 

In such proceeding defendant would not be entitled to recover by way of coun- 
ter-claim rents and profits, or to recover damages for waste and injury prior 
to the rendition of judgment in the ejectment suit. Lee v. Bowman, 406. 


5. Hjectment— Outstanding title—Limitations, statate of.—An outstanding title 
is not admissible in evidence in favor of the defendant in an ejectment 
suit, when it is barred against the plaintiff by the Statute of Limitations. (Mc- 
Donald vs. Schneider, 27 Mo., 405, affirmed.) —Totteu v. Jumes, 494. 

See Land and Land Titles, 2. ‘ 

EQUALIZATION, BOARD OF; See Revenue, 2, 3, 4. 

EQUITY. 

1. Chancery—Jury may pass upon issues.—In chancery cases the court may 
take the opinion of a jury on issues to be framed for that purpose. Gorman, 
Admr., v. Aust, 163. 

2. Equity—Reference not allowed unless by consent, when.—In proceedings in 
chancery to correct a mistake in the description of land in a conveyance, the 
court, under the statute, (Wagn. Stat., 1040, 312; 1041, 33 18, 17,) has no 
authority to award issues and refer them to be tried by referees, without the 
written consent of the parties. Such case does not come within the provis- 
ions of 3 18, p. 1041, Wagn. Stat.—Caulk v. Blyth, 293, 

8. Equity—Mized question of law and fact—Opinion of jury—Statute, con- 
struction of —Reversal.—In equitable proceedings, the court cannot, under the 
statute (Wagn. Stat., 1041, 3 13), submit toa jury for its opinion a mixed ques- 
tion of law and fact, but the error is not such as will justify the reversal of the 
judgment, the whole case having been heard and pronounced upon by the 
court itself.—Adams v. Helm, Exec’x, 468. “ 

See Bills and Notes, 2, 3; Conveyances, 5; Estoppel, 1, 4,5; Guardian and 
Ward, 1; Practice, Supreme Court, 1. 

ESTOPPEL. 

1, Land and land titles—Improvements on property—Claimant standing by 
and permitting—Courts of equity will not interfere, when—Estoppel.—W here 

one claiming the title to land is guilty of gross laches, and with full knowledge 


wo 




































































a 


614 


7. 





INDEX. 


ESTOPPEL, continued, 


of his own claim allows the opposite party to expend his money, or waits until 
the property has largely increased in value, either from this or other causes, be- 
fore asserting his rights, courts of equity are very reluctant to interfere, 
although there may be no bar of the statute.—Moreman v. Talbott, 392. 
Estoppel in pais does not affect subsequently acquired fitle.—In ejectment for 
certain lands bought by defendant at a sheriff's sale, plaintiff will not be 
estopped from setting up an adverse title, by reason of the fact that at the 
sale, not then having any title in himself, plaintiff induced defendant to pur- 
chase by his representations that a good title would pass by the sale. Acts 
of estoppel in pais operate only upon existing rights, and do not affect a 
subsequently acquired title—Donaldson v. Hibner, 492 
See Agency, 4; Insurance, 2. 


EVIDENCE. 
1. 


Evidence—Records-— Registry acts for bona fide purchasers.—The aoctrine of 
this State is that the registry acts were enacted in favor of bona fide purchias- 
ers and mortgagees.—Foster v. Breshears, 22. 

Evidence—Married woman—Declarations of —Testimony concerning.—As to 
matters touching which a married woman is an incompetent witness, testimony 
concerning her declarations is inadmissible.—State v. Arnold, 89. 

Practice, criminal—Evidence—Who the perpetrator—Admissions of third 

rties.—In a criminal case, the defendant cannot introduce the admissions of 
a third party tending to show that such party, and not the defendant, com- 


mitted the crime charged.—State v. Evans, 460. 
. Practice, criminal—Reasonable doubt, what is—A “reasonable doubt” of de- 


fendant’s guilt, such as will justify an acquittal, must be a substantial doubt of 
guilt, and not a mere possibility of innocence.—ZJd. 


. Bvidence—Conveyances, certified copies of-—Record over fifty years old— 


Military bounty lands—Statute, construction of.—Though it might be question- 
able , whether the certified copy of a conveyance of military bounty lands re- 
corded over fifty years before, was admissible in evidence under the statute, 
(Wagn. Stat., 595, 33 35, 36) without further proof; yet it would be clearly ad- 
missible under the Act of March 22nd, 1873, (passed since the trial in this 
case) and therefore this court will not reverse the case on account of such ad, 
mission, but adjudge the costs of the appeal against the party who offered the 
deed in evidence.—Totten v. James, 494. 

Ejectment--Outstandiug title—Limitations, statute of.—An outstanding title 
is not admissible in evidence in favor of the defendant in an ejectment suit, 
when it is barred against the plaintiff by the Statute of Limitations. (McDon- 
ald vs. Schneider, 27 Mo., 405, affirmed.)—ZJd. 

Evidence— Testimony as to language uttered in presence of accused—Qui tacet, 
e(fc—It is not proper in all instances where declarations are made in the 
presence and hearing of a person, that those declarations should be given in ev- 
idence against him: Unless it be shown that the party is immediately concerned, 
and that his silence might fairly be construed into an admission, the declara- 
tions will not be admissible.—State v. Hamilton, 520. 

Evidence—Impeachment of witness—General reputation as to moral chara:ter 
may be proved.—In discrediting a witness, the examiner is not restricted to 
inquiries as to his reputation for truth. The examination may extend to his 
reputation for moral character generally.—/d. 

Practice, civil— Witnesses, re-examination of—Matter discretionary with 
court.—When a party has examined his witness and the other party has 
cross-examined him, it is then generally discretionary with the court whether 
a re-examination will be allowed ; and before the Supreme Court will interfere 
in such a case, manifest abuse and injustice would have to be shown.—Zd, 


10. Practice, civil—Deed— Allegation of record—Proof of loss and contents.—The 


allegation in a petition that a deed had been recorded, will not prevent 
plaintiff from proving that in fact it had not been recorded, and further 
proving its foss and contents.—Henderson v. Henderson, 534. 











INDEX. 615 


EVIDENCE, continued. 

11. Lost instrument—Acknowledgnient—Court entry of—Parol evidence.—Where 
a deed was shown to be lost or destroyed, held, that the grantee was not 
compelled to introduce an entry of its acknowledgment which had been 
made in open court, as the best evidence of the execution of the instru- 
ment, but might resort to parol evidence.—ZJd. 

See Administration, 8 ; Agency, 2, 3, 4; Attorney at Law, 1,2; Bills and Notes, 

1; Ejectment, 1; Practice, civil, 1, 5, 6; Practice, criminal, 5,6, 8, 9, 10; 
Railroads, 1. 

EXCEPTIONS, BILL OF ; See Practice, civil—Appeal, 1 ; Practice, Supreme Court, 
10, 11. 

EXECUTIONS. 

1. Executions—Sales under, after return day—Const. Stat.—Under the act of 
March 23rd, 1863 (Sess. Acts 1863, p. 20), a sale under an execution theretofore 
levied may be made after the return day thereof.—Kane vs. McCown, 181. 

2. Execution—Handed over by sheriff to his successor—Sale may be completed by 
latter.—The intention of the execution law of 1855, and that of 1865 (33 59, 
63),was to require executions not completely executed to be handed over to, and 
completed by, the sheriff in office at the time of the sales. 

See Attachments, 9; Judgments, 1, 2; Sheriffs sales. 


F. 


FENCES ; See Railroads, 1, 6, 7, 13. 
FILING INSTRUMENT SUED ON ; See Practice, civil, 1, 5. 


FRAUD. 

1. Fraud not presumed, when.—Fraud will not be presumed, when all the 
facts in the case consist as well with honesty and fair dealing as they do 
with the intention to defraud.—Henderson vs. Henderson, 534. 

See Bills and Notes, 6; Frauds, Statute of; Fraudulent Conveyances. 

FRAUDS, STATUTE OF. ; 

1. Parol contracts—Performance of —Stat, frauds— Year, when commences run- 
ning—Part performance.—The year, within which a contract not in writing 
must be performed in order to escape the bar of the statute of frauds, (Wagn. 
Stat., 656, 3 5,) must commence from the date of the contract, and not from 
the date of entering upon its performance. The doctrine of part performance 
has no application to this provision of the statute. Performance as meant by 
that section is complete, and not partial, performance. (Atwood’s Admr, vs. 
Fox, 30 Mo., 499.)—Sharp v. Rhiel, 97. 

FRAUDULENT CONVEYANCES. 

1. Fraudulent conveyances—Creditors—Participation in frauds, etc.—A purchas- 
er at an execution sale becomes invested with all the rights of the creditor, and 
is clothed with all his remedies against fraudulent contrivances of the execu- 
tion debtor. But those who become interested in the property without parti- 
cipating in the frauds are not affected by them.—Gentry v. Robinson, 260. 

2. Fraudulent conveyance—Vendee must have notice, etc—In order to defeat 
the title of a purchaser from one who conveys lands with a fraudulent 
intent, the vendee must have notice of the intent, or participate in the 
fraud.— Henderson v. Henderson, 534. 

8. Fraudulent conveyances, made to defeat certain creditors—Effect of. —A 
debtor may convey his property to a portion of his creditors to the ex- 
clusion of others, but if the intention of such conveyance be to defeat cer- 
tain other creditors, the deed as to them is fraudulent, and (the vendee 
being coguizant of the intent) is void.—ZJd, 











G. 


GUARDIAN AND WARD. 

1. Curator—Action against by widow for child's share—Remedy, form of, ete.— 
Suit, in the nature of an action for money had and received by a widow against 
the curator of her minor children, for her child’s share (Wagn. Stat., 539, 3 
4) of certain funds, which had been paid over by the administrator to the cura- 
tor, will not lie. Where she fails to claim the amount till it has passed from 
the administrator to the curator, semble, that her only remedy would be a bill 
in equity, conjoining all persons in interest as parties, and adjusting their 
respective rights by appropriate decrees,—Skeen v. Johnson, 24. 

2. Guardian—Defalcation by—Liable after discharge in bankruptcy for mon- 
ey paid by surety, when,—Where a guardian makes default, and his sure- 
ty is forced to pay the deficit, the principal remains liable to his surety, 
notwithstanding the discharge of the former in bankruptcy, for the full 
amount paid on his behalf. (Nat, Bkruptcy. Act, 33 19, 32, $3, 35.)}—Hallibur- 
ton v. Carter, 435. 


See Infants; Practice, criminal, 12. 


HOMICIDE; See Practice, criminal, 6. 
HUSBAND AND WIFE. 


1. Replevin against constable— Title to property— Assessment of value—Return of 
to defendant.—In replevin against a constable for unlawful seizure, where de- 
fendant put in issue plaintiff's title to the property, and the jury found for the 
plaintiff and assessed the value of the property at a greater sum than the 
amount of the execution, judgment should be for the return to the constable, 
of the entire.property, or payment to him of its entire assessed value, and not 
merely for that of an amount equal to the execution. In such case the presump- 
tion would be that the jury found plaintiff to have no title to the property.— 
Long v. Cockrell, Adm’r, 93. 

2. Ejectment by widow—Defective deed by married woman, reformation of, ete.— 
In ejectment brought by the widow to recover certain land held by defendant 
under a defective conveyance made by plaintiff and her deceased husband, de- 
fendant, by his answer, prayed for a decree reforming the deed, for specific 
performance, etc.; Aeld by the court, that, as the property at the time of the 
defective deed was not plaintiff’s separate property, and had not been conveyed 
by her in form and manner required by the statute, the deed, as to plaintiff, 
was null and void and could not be reformed ; but he’d, that the court should, 
while rendering judgment for plaintiff for possession of the premises, also 
award to defendant the value of the permanent improvements on the land, to- 
gether with the purchase money paid for the land by plaintiff's grantee, minus 
the value of the rents and profits collected by defendant while in possession. — 
Shroyer v. Nickell, 264. 


3. Damages for injury to married woman—Separate action for, will lie by both 
wife and ‘eho por injuries received by a married eo two pen for 
damages will lie, one by the wife and solely for damages resulting to herself, 
in which the husband is made a nominal co-plaintiff under the requirements of 
the statute; another by the husband alone for expenses and loss of her servi- 
ces incurred by him in consequence of the injury, and also in aggravated 
eases for compensation for his own services in waiting upon his wife during 
her illness.—Smith v, City of St. Joseph, 456. 


See Witness, 1. 
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“IDEM SONANS; ” See Conveyances, 10. 
IMPROVEMENTS ; See Ejectment, 4; Estoppd, 1 
INDICTMENT ; See Practice, criminal, ~ 
INDORSEMENT ; See Bills and Notes, 

INFANTS. 


1. Estate of minors—Allowance“to parents for past maintenance, when will be 
granted.—A court of Chancery may make an allowance out of the estate of 
minors to their parents for past maintenance by the latter, where they are poor, 
and the infante are entitled to an estate large enough to admit of it and leave 
enough for their future education and support. But semble, that where the 
fund is no more than adequate for the education of the infants, such allowance 
will be withheld.—Otte v. Becton, 99. 

See Guardian and Ward. 


INJUNCTION ; See Practice, civil—Pleading, 5. 
INSTRUCTIONS ; See Practice, civil—Trials; Practice, criminal, 7. 
INSURANCE. 


1. Insurance Companies—Failure to affix common seal to insurance policy.— 
In the absence of any requirements to that effect in the charter, the failure of 
an Insurance company to attach its common seal thereto will not invalidate a 
policy issued by the corporation.—Nat. Banking & Ins. Co. v. Knaup, 154. 

2. Insurance—Additional— Written indorsement—Agent—Notice to—Estoppel in 

is— Where it was made the express condition of a contract of insurance that, 
if the assured should make any other insurance on the property without the 
written consent of the company indorsed on the policy, he should recover no 
insurance thereon, and it appeared that the agent was duly notified of such 
additional insurance and made no objection, held, 

ist. That notice to the agent was notice to the company. 

2nd. That upon such notice, in the absence of any dissent, the company would 
be presumed to have waived the written indorsement and would be bound. 
By its conduct in the premises it would be estopped from setting up the want 
of the indorsement as a defense to the policy.—Pelkington v. The Nat. Ins. Co., 
172. 

8. Insurance—Allegations as to value and loss— What sufficient, after verdict.— 
In suit upon a fire insurance policy the petition adeged that defendant insured 
plaintiff to the amount of $1200, on certain property described ; and that the 
property was totally destroyed by fire. Heid, that the averments of value and 
loss, were sufficient after verdict.—Jones v. St. J. F, & M. Ins. Co., 342. 


4. Fire insurance—Account of loss—Furnishing proof of—Delay, waiver of— 
Allegation as to.— Where by the terms of a fire insurance policy, a particular 
account of the loss was to be furnished to the company within thirty days there- 
after, held, that in suit upon the policy, plaintiff might show, without specially 
alleging the fact, that delay in furnishing the account beyond the thirty days 
occurred by reason of the acts and with the consent of the company. No spe- 
cial averment of waiver is necessary under the Practice Act. (Wagn. Stat., 
1020, 342.) And such proof of waiver is not an excuse for non-performance ; 
but proof of performance within the meaning of the contract, . A fortiori, 
such is the law where the company not only acquiesces in the delay, but re- 
quests that the statement of loss be made more full and exact.—Russell & Co, 
v. The State Ins. Co., 585. 

& Insurance—Leave to take other insurance—Indorsement on policy, when un- 
necessary.—The object of requiring leave to take insurance in another com- 
pany to be indorsed on a policy, is to give notice of the additional policy, and 
where the same agent represented both companies and recommended and is- 
sued the additional policy, the original company cannot set up such failure of 

indorsement as a defense to a suit on its policy.—Jd. 











J. 


JEOFAILS. 

1. Practice, civil—Instructions—Promissory notes—Jeofails, statute of, ete-—An 
instruction, which leaves it for the jury to determine the question whether the 
instrument sued on was a promissory rote, is bad ; but where that question is 
wholly immaterial to the issue and is purely technical, Aeld, that under the 
statute of jeofails (Wagn. Stat. 1036, 3 19) such error would not authorize a 
reversal of the cause. (See also Wagn. Stat., 1067, 3 33; 1034, 35; 1037, 
2 20.)}—Lee v. Dunlap, 454. 

JUDGMENT. 

1. Judgment—Order of publication—General exreention—Levy of on property 
altached—Irregular —Corrected here.—A general judgment on an order of pub- 
lication is void. But a general execution levied only on attached property is 
simply irregular, and may be corrected at any time by an amendment nunc pro 
tunc.—Bray v. McClurg, 128. 

2. Judgment—Execution—Motion to quash, ete.—Judgment by mistake entitled 
as against defendants not served, ete.—Where plaintiff’s petition alleged the 
indebtedness of A. B. & C., and prayed judgment against them, and judgment 
by clerical mistake was entitled as if against all three, but summons 
was served and judgment rendered and execution issued, against A. only, mo- 
tion to set aside the judgment and quash the execution on the ground that the 
suit was now dismissed as to B. and C. would be error. 

Even if the judgment were irregular, A. could not take advantage of the error, 
when he gave his own consent thereto.—Henry v. Gibson, 570. 

8. Judgment against one of defendants virtually a dismissal as to the remainder, 
when.—Even where all the defendants in a suit are brought into court, judg- 
ment taken by agreement against one only would be tantamount to a dismissal 
as to the others.—Id. 

4. Judgment by request to perfect appeal—Where a party requests the court to 
render final judgment against him, merely pro forma, for the purpose of per- 
fecting his appeal to the Supreme Court, such course will not prejudice his 
right:.—Id. 

See Attachment, 1, 2, 9; Sheriff’s Sales, 

JURISDICTION. 

1. Land titles—Action to set aside deed—Change of venue—Jurisdiction—Con- 
struction of statute—In a proceeding to set aside a conveyance of lands, 
venue may be changed from the county in which the land is situated, and the 
court to which the cause is so removed will thereby obtain jurisdiction of the 
res. This proposition is not in conflict with the Practice Act. (Wagn. Stat., 
1005, 3 3.)—Henderson v. Henderson, 534. 

2. Want of jurisdiction over subject—Right to take advantage of, never lost.— 
The want of jurisdiction over the subject matter of an action may be taken 
advantage of at any time.—Jd. 

See Attachments, 1, 2; Justice’s Courts, 5, 10. 

JURY ; See Equity, 1,3 ; Practice, civil—Trials, 3; Practice, criminal, 4, 14. 

JURY, GRAND; See Practice, criminal, 11. 

JUSTICES’ COURTS. 

1. Appeals from justice—Irregularity of proceedings— When too late to object 
to.—When a party appears voluntarily in a cause and goes to trial, waives a 
jury, and submits the cause to the court for hearing, it is afterwards too late 
for him to object for tne first time to the regularity of the previous proceed- 
ings.—Smith v. Monks, 106. 

2. Justice of the peace—Statement—Consideration.—A statement filed with a jus- 
tice need not specifically set forth the consideration upon which a note sued on 
is founded. Jd. 
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JUSTICES’ COURTS, continued. 

8. Justice’s court—Appeal—Purpose of—May be shown by motion in appellate 
court,—The effect of an appeal to the Circuit Court, without anything further, 
amounts to a full appearance to the action in the Circuit Court. But the ap- 
pellant is allowed by motion in the Circuit Court to demonstrate the purpose 
of his appeal—Blunt v. A. & P. R. R. Co., 157. 

4. Justices’ courts—Appeals from— What errors noticed in appellate court—In ap- 
peals from a justice of the peace the Supreme Court will only pass upon such 
errors as were brought to the attention of the court below.— d. 

5. Justice’s court—Set-off in excess of jurisdiction not allowed.—In suit before a 
justice, defendant cannot introduce proof of set-off on an account which ex- 
ceeds the jurisdiction of the justice, although by crediting plaintiff's demand 
upon it the claim is reduced within the limit of the jurisdiction —Reed v. 
Snodgrass, 180. 

6. Justice—Defense of payntent—Statement unnecessary.—In suit before a jus- 
tice defendant may prove payment without filing his statement thereof. ia 

7. Justice of peace—Defanlt—Motion to set aside—Appeal, etc-—It is immate- 
rial upon what ground a motion to set aside a default before a justice of the 
peace is made, or overruled. The only pre-requisite to the appeal, is the filing 
and overruling of the motion.—Beers v. Atlantic & Pacific Railroad Company, 
292. 

8. Justice’s court—Appeal—Motion to dismiss—Affirmance of judgment.—The 
Circuit Court has no power after sustaining a motion to dismiss an appeal 
from a justice of the peace, to affirm the judgment of the justice. But such 
error rg be corrected in the Supreme Court without sending the case 
back. Jd. 

9. Mardamus—Justice of the peace— A ppeal.—Mandamus will not lie to compel 
a justice of the peace to grautan appeal. (State, ex rel. Wheeler v. McAuliffe, 
48 Mo., 112.) The remedy in such case is by rule and attachment from the Cir- 
enit Court. (W.S., 849, 3 10.) Chicago, Rock Island and Pacific R. R. Co. v. 
Franks, 325. 

10. Justice’s court—Damages for injuries to personal property—Jurisdiction of 
justice.—An action before a justice to recover damages for the taking and de- 
tention of personal property where no claim is made for the recovery thereof, 
sounds in the injury done to the property as contemplated by sub-division 3, 
23, Art. I, of the act touching Justices’ Courts, (2 Wagn. Stat., 809,) and is 
properly brought under that sub-division, and a judgment for fifty dollars in 
such case is within the jurisdiction of the justice.—Alley v. Gamelick, 518. 

Where suit is brought under sub-division 4, the damages claimed for injuries or 
detention) are not the cause of action, but are merely incidental to the re- 
covery of a judgment for the specific property sued for—Jd. 


L. 


LAND AND LAND TITLES. 

1. Hjectment—Chain of title—Common source—Prima facié ease—When both 
parties to a suit in ejectment claim title through @ common soarce, plaintiff 
willmake 2 prima facie case without tracing his title further —Holland v. Adair 
and Johnson, 40, 

2. Sheriff's sale—Purchase at by plaintiff in execution—Irregularities in judg- 
ment, etc.—Plaintiff iu an execution issued on an irregular judgment, who pur- 
chases at the sheriff's sale, will hold the title, subjeet to divestiture by an 
after reversal of the judgment.—Zd. 

8. Land and land titles—Conveyances—Remainder—Life estate.—A conveyance 
wis made to A., in trust for the sole and separate use of B., a married woman, 
during her natural life, and upon her death the remainder in fee simple abso- 

lute to vest in the children of said B. and her husband then living, and the 
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LAND AND LAND TITLES, continued. : 
children of any of their children who should die before her death. Held, that 
as at the time of making the deed, no one could tell that any of the children 
would survive the mother, the remainder was only a contingent, not a vested 
remainder.—Emison v, Whittlesey, 254. 

4. Land and land titles.—Mortgages— Vendor's lien— Waiver of.—A vendor's 
lien on real estate is not waived by taking additional security, where the instru- 
ment creating the security, in terms retains the vendor’s lien. The implied lien 
will be sustained whenever the vendor has taken the personal security of the 
vendee only, by whatever kind of instrument it may be manifested ; and any bond, 
note or covenant given by the vendee alone, will be considered as intended only 
to countervail the receipt for the purchase money contained in the deed, or 
to show the time and manner in which the paynent is to be made, unless there 
is an express agreement between the parties to waive the equitable lien. And 
on the other hand, the lien will be considered as waived whenever any distinct 
or independent security is taken, whether by mortgage of other land, or pledge 
of goods, or personal responsibility of a third person; and also where a se. 
curity is taken upon the land, either for the whole or a part of the unpaid 
purchase money, unless there be an expresa agreement that the implied lien 
shall be retained.—Jd, - 

5. Land and land title—Improvements on property— Claimant standing by and 

itting— Courts of equity will not interfere, when—Estoppel—Where one 
claiming the title to land is guilty of gross laches, and with full knowledge of 
his own claim allows the opposite party to expend his money, or waits until 
the property has largely increased in value, either from this or other causes, 
before asserting his rights, courts of equity are very reluctant to interfere, al- 
though there may be no bar of the statute—Moreman v. Talbot, 392. 

6. Land titlese—Purchase—Notice puiting on inquiry, ete—If a purchaser of land 
has such information touching certain facts as would put and ordinarily pru 
dent man on inquiry in relation thereto, he is affected with notice—Fellows v. 
Wise, 413. 

4. Lands—Surface-water— Drainage-- Water-courses.—A proprietor of land may 
drain surface-water from his land in such way as may suit him, provided he does 
so in an usual and careful manner, without being responsible to others; but 
such water, after emptying into a stream, ceases to be surface-water and 
becomes a part of the stream.—Jones v. Hannovan, 462, 

8. Damages—Instructions—Benefits—Injury, nominal.—A plaintiff is entitled 
to damages when defendant has caused water to overflow plaintiff’s land ; but 
if no pecuniary damages are proved, such damages are only nominal ; and the 
court is not required to instruct that the defendant is entitled to a verdict, pro- 
vided the benefits accruing to the plaintiff from defendant’s acts have been 
greater than the injuries arising therefrom.—ZJd. 

9. Land titles— Acts of ownership done bona fide—Possession—Trespass— Eject- 
ment,etc.—W here one does them in good faith, believing that he has valid title to 
certain land, acts such as,e. g., cutting timber, etc., will constitute posses- 
sion so that the real owner cannot maintain trespass, but must resort to his 
action in ejectment.—Ware v. Johnson, 500. 

10. Land titles—Title to a part of a tract—Cutting timber, ete., on remainder— 
Trespass.—One having color of title to only a portion of a tract of tim- 
bered land, cannot take possession of the remainder by acts such as chop- 
ping fire-wood and saw logs and the like, so as to compel the owner to resort 
to his remedy by ejectment, but will be liable as a trespasser.—Jd. 

See Conveyances, 7; Estoppel, 2; Pre-emption, 1; Sheriff's Sales, 2, 9, 10, 
11, 12, 13. 

LANDLORD AND TENANT. 

1. Landlord and tenant—Attornment, void when.—The attornment of a tenant 

to a stranger, except in the cases mentioned in the statute, is void, (See Wagn. 

Stat., 880, 3 15.}—Leach v. Koenig, 451. 
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LARCENY ; See Practice, criminal, 8, 9, 10, 
LICENSE ; See Dramshops; Peddlers, 1. 


LIEN, MECHANIC'S. 
1. Mechanic's lien— Contractors—Partnership— Non-joinder—Notice— What suf- 
jent.— Where a firm contracts to build a house, and suit is brought under the 
mechanic’s lien law, both members need not be joined as defendants ; either 
may be sued alone. 

In such case, a notice of plaintiff's claim is not rendered insufficient from the 
facts that it alleges the demand to be against both members of the firm, and not 
merely against the one made defeudant. (Putnam vs. Ross, 46 Mo., 337.)—Put- 
nam v. Ross, 116. 

LIEN, VENDOR'S. 

1. Vendor's lien— Deed reserving—Note for unpaid purchase money—Misdescrip - 
tion vf, in deed—Purchase with notice of lien, etc., etc.-—A. made a written 
agreement with B. to sell him certain land, for a given sum of money and the 
assumption by B. of certain ivcumbrances upon the land. Accordingly, A. 
and his wife executed their deed for the land. The deed referred to the en- 
cumbrances and contained a clause, reserving to the grantor a vendor’s lien 
for the unpaid purchase money. The note given for the amount fell due in 
July, but was described in the deed as maturing in August. B. afterwards 
made a deed of trust on the land to secure the prior encumbrances, and sold 
the same to C., who purchased with notice of the vendor’s lien. Held, 1; 
that C. took the land, subject to the vendor’s lien. 2; that the note was merely 
evidence of the debt, and an improper description of the note in the deed 
would net effect the lien. 3; that evidence identifying the note as given for 
the purchase money was competent. 4; it was not material that the note was 
made payable to A’s wife and not to A. himself.—Sitz v. Deihl, 17. 

2. Vendor's lien—No waiver of, where vendor retains title, etc.—As long as the 
vendor retains the legal title to land, there can be no waiver of the lien for 
the unpaid purchase money. The title being in himself, he can retain it until 
he is fully paid; and the taking of other or additional security of itself is no 
waiver of theright. (Adams vs, Cowherd, 80 Mo., 458.)—Strickland v. Sum- 
merville, 164. 

8. Land and land titles—Mortgages— Vendor's lien— Waiver of.—A vendor's 
lien on real estate is not waived by taking additional security, where the in- 
strument creating the security, in terms retains the vendors’ lien. The implied 
lien will be sustained whenever the vendor has taken the personal security of 
the vendee only, by whatever kind of instrument it may be manifested; and 
any bond, note or covenant given by the vendee alone, will be considered as 
intended only to countervail the receipt for the purchase money contained in 
the deed, or to show the time and manner in which the payment is to be made, 
unless there is an express agreement between the parties to waive the equit- 
able lien. And on the other hand, the lien will be considered as waived when- 
ever any distinct or independent security is taken, whether by mortgage of 
other land, or pledge of goods, or personal responsibility of a third person ; 
and also where a security is taken upon the land, either for the whole or a part 
of the unpaid purchase money, unless there be an express agreement that the 
implied lien shall be retained.—Emison v. Whittlesey, 254. 


LIMITATIONS, 

1. Limitations, statute of —Absence of defendant from State—Const. Stat.—The 
exception in the statute of limitations, which prevents time from being a bar 
on account of the absence of the defendant from the State, (Wagn. Stat., 919, 
2 16,) only applies to those who were residents of the State at the time the 
cause of action accrued.—Fike v. Clarke, 105. 

2. Administrator—Limitations, stutute of —Letters, grant of—Averments as to.— 
An administrator, although not bound to plead the general statute of limita- 
tions, must, in order to avail himself of it, plead the statute specially applying 
tb suits against him in his official character; and must also allege the granting 
of his letters in the manner, and within the time prescribed by law.—Stiles 

Admr’x. v. Smith, 363. 
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LIMITATIONS, continued. 

3. Administrator—Suit by, against ereditor—Counter-claim— Limitations, stat. 
ule of —The special statute of limitations touching administrators, contem- 
plates cases where the creditor in the first instance brings his claim against the 
estate, and has no application to suits by the administrator against the credi-. 
tor, where the demand of the latter is set up as a counter-claim. In such suit 
the only statute which can be pleaded against the counter-claim, under the 
statute (Wagn. Stat., p. 1274, 3 3), is the general limitation law.—Jd. 

See Ejectment, 2,5; Railroads, 2. 


MALICE; See Railroads, 4, 5, 10, 11, 12. 

MALICIOUS PROSECUTION ; See Railroads, 10 11, 12 

MANDAMUS; See Justices’ Courts, 9. 

MECHANIC’S LIEN; See Lien, Mechanic’s. 

MILITARY BOUNTY LAND; See Evidence, 5; Mortgages and Deeds of Trust. 

1. Deeds of trust—Implied power in trustee to sell for debts of cestui que trust.-— 
A deed of trust,which binds the property conveyed for the payment of the bene- 
ficiary’s debts, without express words, vests in the trustee an implied power 
to sell for that purpose.—Porter v. Schofield, 56. . 

2. Deed of trust—Sale under—Trustee— Description of in deed.—A trustee’s deed, 
which describes him as trustee, and is signed by him with the word “trustee” 
added to his name, and describes the land conveyed by him as part of the lands 
deeded to him by the deed of trust, contains a sufficient reference to the source 
of his power to validate his sale and deed.—Zd. 

8. Mortgage, to firm name.—The fact that a mortgage is given to mortgagees 
in their firm name, does not affect its validity.—Orr & Chesmore v. How, 328. 

4. Mortgage—Redemption— Sale of equity of —Sale of title— Foreclosure, ete.— 
Mortgaged lands having been sold by the mortgagee, it was decreed by the 
court that the mortgagor might redeem on payment of the purchase money 
and the value of the improvements, etc., and on failure to redeem, the court or- 
dered sale of the equity of redemption, and after deducting expenses of sale 
and costs and payment of amounts due the mortgagee and purchaser at the 
mortgage sale, for improvements, payment of the surplus to the mortgagor. 
Held, that the decree, although not asked for by the mortgagee was proper, 
except that the whole title should have been sold instead of merely the equity 
of redemption. A strict foreclosure under the English practice, is foreigu to 
ours and therefore improper.—Dayvis v. Holmes & Elliott, 349. 

5. Mortgage to county—Irregular foreclosure—Sale—-Title of purchaser 
as against mortgagor.—W here the order of a county court foreclosing a mort- 
gage given to the county to secure a school debt, did not truly recite the debt 
80 as sufficiently to identify the mortgage, Aeld, that sale thereunder did 
not transfer any legal title, but the purchaser became in equity entitled to the 
mortgage debt, and might use the forfeited mortgage to protect him in the 
possession of the premises against the mortgagor and his heirs. In such case 
the latter may redeem; and until then the purchaser must account for the 
rents and profits, which however, may go to the satisfaction of the mortgage 
debt. (See Jones vs. Mack, 53 Mo., 147.}—Honaker v. Shough, 472. 


6. Mortgages and deeds of trust—Proceedings at law on same debt—Attachment 
—Sale of mortgaged property—Purchase by mortgagee— Purchase by stranger 
—Subsequent foreclosure as to part purchased by stranger—Contribution.— 
A. mortgaged certain lands to B., and afterwards, in a proceeding at law by at- 
tachment for the debt secured by the mortgage, B. had these lands sold, pur- 
chasing a part of them, and ©. a stranger purchasing a part. Subsequently 
B. brought an action on the mortgage, asking for a foreclosure thereof only as 

to the land purchased by C. Held, that B. had no right in au action at law on 
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MILITARY BOUNTY LAND, continued, 


the debts secured by the mortgage to sell and buy in the mortgaged property, 
and that his purchase left the lands as they stood before, and that C’s pur- 
chase, if valid at all, only amounted to a purchase of the equity of redemption ; 
that C. had a right to demand that all the mortgaged property be brought be- 
fore the court for foreclosure, in order that the other lands might bear their 
proportion of the entire indebtedness, and that without so doing B, had no 
standing in court.—Young & Co. v. Ruth, 515. 
See Conveyances, 1; Land and Land Titles,4 ; Sheriff’s Sales, 7, 


N. 


NEGLIGENCE ; See Damages, 1, 2; Railroads, 1, 19, 22 
NORTH-WESTERN INSANE ASYLUM. 


1. Crimes and punishments—Embezzlement—Donations to N. W. Lunatic Asy- 
lum—Failure of agent to pay over—What remedy proper.—An agent of the 
County of Buchanan who under the act of March 28th, 1872, (Wagn. Stat., 
1706, 3 7)received a donation to be paid over to the commissioners for the 
North-western Insane Asylum “as soon as the same should be located at or 
near the City of St. Joseph,” would not be liable to indictment for embezzie- 
ment under 3 41, Art. 8, of the statute touching Crimes and Punishments 
(Wagn. Stat., 459--60,) for failure to pay over the money to the institution be- 
‘ore it was permanently located at that point. The proper remedy in case of 
default in payment of money to that asylum when the same was due, would 
be a prosecution under 3 25, of said act of March, 28th, (Wagn. Stat., p. 170). 
The agent would also be liable therefor to a civil action.—State v. Bittinger, 
596. 


NOTICE; See Land and Land Titles, 6; Publication. 
0. 


OFFICERS ; See Constable; County Treasurer; Schools and School Lunds ; 
Sheriff’s Sales. 


P. 


PARENT AND CHILD ; See Guardian and Ward; Inrants. 

PARTNERSHIP. ‘ 

1. Partnership—Action at law will not lie between.—The law is well settled, that 
one partner cannot maintain an action at law against his co-partner for money 
paid on account of the indebtedness of the firm.—Bond v. Bemis, 524. 

See Lien, Mechanic’s ; Mortgages and Deeds of Trust, 3. 

PEDDLERS. 

1, Licenses—Peddlers—Constitutionality of,—The law touching peddlers’ licenses, 
(Wagn. Stat., p. 979, 3 127,) is not in conflict with the Constitution of the 
United States, as discriminating in favor of manufactures of this State, and 
against those of other States. The law simply creates a tax upon a calling, 
and not one in any manner upon property. The amount of the tax is not reg- 
ulated by the value of the article sold. 

The peddlers’ license law does not attempt to regulate inter-state commerce. 
—State v. Welton, 288. 

PENITENTIARY. 

1. Penitentiary—Contracts for labor may be interfered with by act of Legislature. 
—Neither the warden nor the inspectors of the State Penitentiary can make 

contracts for convict labor, which will preclude the Legislature from adopting 
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PENITENTIARY, continued. 
another system necessarily interfering with the execution of such contracts. 
If parties contracting with the State thereby sustain loss, they undoubtedly 
have a claim against the State, but such as it is not in the province of the 
courts to allow.—Hancock, Roach & Co. v. Ewing, 101. 

POWERS; See Mortgages and Deeds of Trust, 1, 2. 

PRACTICE, CIVIL. 

1. Practice, civil—Note, non-filing of—Continuance—Production of note, ete— 
Where suit is brought, by a subsequent indorsee against one who is the payee 
and prior indorser of a note, the non-filing of the note with the original peti- 
tion constitutes no ground for granting a continuance to defendant. Section 
51, Art. VI of the Practice Act (Wagn. Stat., 1022) has no application to such 
a case. Where an inspection of the note referred to in the petition, is neces- 
sary to enable defendant to prepare his defense, 32 36, 37, Art. IX of said act 
(Wagn. Stat., 1044) point out the proper way in which to procure its produc- 
tion.—Jeffries v. Flint, 29. 

2. Practice, civil—Dismissal— Reinstatement.—After the dismissal of .a cause, it 
is competent for the court during the same term to reinstate the case.—Brown 
Adm’r of Kirkpatrick, v. Foote, 178. 

8. Motion— When part of the record.—A motion is no part of the record unless 
made by a bill of exceptions.—ZJd. 

4. Practice, civil—Scire facias—Continuance of cause— May be set aside, when.— 
Where suit on a recognizance is continued to the next term, and defend- 
ant is informed that he may depart in conformity thereto, it is manifest 
error to set aside the continuance and try the case at the same term; and an 
answer in such case setting up the continuance and attendant circumstances 
is a good defense. 

While a court has the undoubted right to set aside an order continuing a 
cause, yet this never should be done in a manner to operate as a surprise upon 
the other party ; and never without the existence of the most urgent reasons 
for vacating such order.—State v. Whittsell, 430. 

5. Practice, civil—Filing of contracts signed by both parties not required 
when—Const, Stat.—The statute which provides for the filing of the con- 
tract sued on with the petition (Wagn. Stat., 1022, 3 51), has no application 
to a contract signed by both parties. (Campbell vs. Wolf, 33 Mo., 459.}— 
Bowling v. Hax, 446. 

6. Contract—Suit upon—Proof of subscribing witness —Under the present law 
permitting parties to testify, it is unnecessary, where suit is brought on a 
contract, to call a subscribing witness to prove the instrument. This proof 
may be made by the party himself.—Zd. ‘ 

See Costs ; Tender, 1, 2. 

PRACTICE, CIVIL—ACTIONS. 

1. Ourator—Action against by widow for child's share—Remedy, form of, ete.— 
Suit, in the nature of an action for money had and received by a widow against 
the curator of her minor children, for her child’s share (Wagn. Stat., 539, 3 4) 
of certain funds, which had been paid over by the administrator to the cura- 
tor will not lie. Where she fails to claim the amount till it has passed from 
the administrator to the curator, semble that her only remedy would be a bill 
in equity, conjoining all persons in interest as parties, and adjusting their res- 
pective rights by appropriate decrees.—Skeen v. Johnson, 24, 

See Husband and Wife, 3; Purtuership, 1; Quieting Titles. 

PRACTICE, CIVIL—APPEAL. 

1. Practice, civil—Bill of Ezxceptions—Filing of in vacation without consent— 
Effect of —A bill of exceptions in order to become part of the record must be 
signed and filed during the term at which judgment is rendered ; except that 
by consent of parties, also made matter of record, it may be signed and 


filed at a subsequent period.—West v. Fowler, 300, 
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PRACTICE, CIVIL—APPEAL, continued. 

2. Practice, civil—Appeal—Record— Motions,—Motions in arrest and fora new 
trial constitute no part of the record, unless they are incorporated in the bill 
of exceptions.—Blount v. Zink, 455. 

3. Practice, Supreme Court—Bill of exceptions—How must be signed.—A bill of 
exceptions signed neither by the judge, nor in case of his refusal, by the by- 
standers. (Wagn. Stat., p. 1044, 3 30) is a nullity and will be disregarded by 
the Supreme Court.—Smith v. The Hannibal and St. Joseph Railroad Company 
and James A. Meyers, 601. 

See Justices’ Courts, 1, 3, 4, 7, 8,9; Practice, Supreme Court. 

PRACTICE, CIVIL; NEW TRIALS. 

1. Practice, civil—Motion for a new trial— What must be embraced in.—Semble, 
that propositions of law or fact, not embraced in the motion for a new trial, 
will not be considered by the supreme court. Gorman, Adm’r v. Aust, 163. 

2. Practice, civil—Motion for new trial—Action of court on— When discretion- 
ary.—It is a matter resting in the discretion of the court to overrule a mo- 
tion for new trial, based upon the allegation that at the day of the trial one 
of the attorneys had just died, and his partner was so ill as to be unable to 
attend court.—Jones v. St. J. F. & M. Ins. Co., 342. 


See Practice, civil ; Appeal, 2. 

PRACTICE, CIVIL—PARTIES. 

1. Administrators, suit by--Descriptio persone.—Where a note was given to an 
administrator in his represtative capacity merely as a description, suit may be 
brought by him in his individua! capacity.—Smith v. Monks, 106. 

See Husband and Wife, 3; Lien, Mechanic’s, 1; Practice, civil—Pleading, 
2, 3. . 
PRACTICE, CIVIL—PLEADING, 


1. Practice, civil—Pleading—Replication—Negative pregnant.—In suit for dam- 
ages against a railroad company for killing stock, the answer of the road set 
up a contract on the part of plaintiff to erect a fence along the road, charging 
that by reason of his failure to fence, the stock got upon the road. Plaintiff, 
in his replication, denied that he was bound by any contract with the company 
to build a fence on his own land on the line of the said road, as stated by de- 
fendant, and denied, “that plaintiff’s stock came on said road by reason of 
plaintiff not building a fence that he was bound to build by reason of any con- 
tract that he had made.” Held, that under our liberal practice, such a denial 
being collaterally set up in the pleadings, was sufficient to require defendant to 
produce the contract on the trial, so that its terms could be construed by the 
court.—Ells v. Pacific R. R., 278. 

2. Practrce, civil—Pleadings—Caption—Names of parties—In suit by a firm 
where the individual names of plaintiffs are set out in the caption of the peti- 
tion, that is sufficient. —Orr v. How, 328. 

8. Practice, civil—Demurrer—Nonjoinder of parties—Principal and surety.— 
In an action to recover money charged to have been fraudulently obtained by 
defendant, the petition alleged that a judgment had been rendered against 
plaintiff as principal and defendant as surety on a bond; that defendant falselv 
represented that he had paid off and satisfied the execution ; that on the faith 
of such representation, at the instance and request of plaintiff, one “A.” paid 
defendant the amount sued for; that, in point of fact, the judgment had been 
s:tisfied, not by defendant, but by one “B.” Demurrer charging defe ct of par- 
ties held not well taken. Although B. might sue defendant, as one of the de- 
fendants in the original execution, for money paid to his use, he could not sue 
on the claim of “A,” as there was no privity between them, and defendant 
could not be held liable to ‘‘A” for the money paid by him, the same being paid 
at the instance of plaintiff. Money so paid might be considered as paid by 
plaintiff, who would have a right to look to defendant, while ‘‘A” could look to 
plaintiff—Menefee v. Arnold, 368. 


40—voOL. LV. 
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PRACTICE CIVIL—PLEADING continued. 

4. Practice, civil—Demurrer—Answer waives.—To bring an issue raised by de. 
murrer before the Supreme Court, defendant must stand upon his pleading. By 
answering over he waives his demurrer.—Ware v. Johnson, 500. 

5. Trespass—Injunction.—An action for trespass may embrace a prayer for in. 
junction, (Wagn. Stat., 1029, 3 4.)—Zd. 

6. Practice, civil—Pleadings—Corporation cannot deny its existence, when.—In a 
suit by attachment against a foreign corporation, where defendant voluntarily 
appeared and gave bond in its corporate name, held, that the company was 
thereby estopped from denyiug its corporate existence. (Seaton vs. Chicago, 
R. L & P. R. R, Co., anée p. 416.)—Smith and Rowland v. Burlington & Mo. 
R, R. R., 526. 

7. Practice, civil—Supplemental r—Leave to file at close of evidence, 
etc.—It is a matter resting in the discretion of the Circuit Court under the 
circumstances of the case to allow or forbid the filing of a supplemental 
answer, after the evidence is closed. Where, for example, the facts propos- 
ed to be set up might have been discovered by use of ordinary diligence, 
and it did not appear that the refusal would work a prejudice to the ap. 
plicant, the court acted properly in refusing permission to file further Such 
pleading.—Henderson v. Henderson, 534. 

8. Fire insurance—Account of loss—Furnishing proof of—Delay, waiver of~ 
Allegation as to.—Where by the terms of a fire insurance policy, a particular 
account of the loss was to be furnished to the company within thirty days there 
after, held, that in suit upon the policy, plaintiff might show, without specially 
alleging the fact, that delay in furnishing the account beyond the thirty days 
occurred by reason of the acts and with the consentof thecompany. Nospe 
cial averment of waiver is necessary under the Practice Act. (Wagn. Stat., 
1020, 3 42.) And such proof of waiver is not an excuse for non-performance ; 
but proof of performance within the meaning of the contract. A fortiori, 
such is the law where the company not only acquiesces in the delay, but re- 
quests that the statement of loss be made more full and exact.—Russell & Co. 
v. The State Ins, Co., 585. 

See Administration, 4, 5, 6; Attachment, 2; Arbitration and Award, 1; 
Bills and Notes, 1; Liens, Mechanic’s, 1; Practice, civil, 1, 3; Practice, 
civil—trials, 10; Practice, Supreme Court, 4, 5; Surety, 1. 

PRACTICE, CIVIL—TRIALS. 

‘1. Practice, civil—Court—Jury— Instructions. —Where parties leave the court to 
find the facts it is useless to multiply instructions.—Beck v. Pollard, 26. 

2. Practice, civil—Instructions—Evidence.—Instructions having no evidence on 

which to base them should not be given.—Fike v. Clark, 105. 

. Practice, civil—Jury— Waived when—Const. Stat.—Where neither defendant 
nor his attorneys are present on the day set for trial, the court may, although 
answer has been filed, proceed to try the case ex parte, without a jury. In 
such case a jury is held to be waived. (Wagn. Stat., 1041, 314.) Filing of 
an answer is not an “appearance” as meant by that statute—Jones v. St. J. F. 
& M. Ins. Co., 342. 

4. Practice, civil—Instructions should be taken as a whole.—Instructions are 
proper, where, taken as a whole, they do not confuse or mislead the jury, and 
fairly present the law of the whole case.—Clements v. Maloney, 352. 

5. Practice, civil—Instructions, evidence.—Instructions not warranted by the proof 
are properly refused.—Corby, Ex’r of Corby v. Butler, 398. 

6. Practice, civil—Instructions, ete.—Instructions not based on evidence, should 
not be given.—Fellows v. Wise, 413. 

7. Practice, civil—Instruction—Error—Surplusage, etc—Where the objection- 

able part of an instruction is merely superfluous, and calculated to mislead 

no one, the granting of it is no ground for reversal_—Bowling v. Hax, 446. 
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PRACTICE, CIVIL—TRIALS, continued. 

8. Practice, civil—Instruction—Question of fact for jury.—The giving of an 
instruction which calls upon the court to pass upon a question of fact, is 
manifest error.—Zd. 

9. Practice, civil—Instructions—Promissory Notes—Jeofails, statute of, etc.—An 
instruction, which leavys it for the jury to determine the question whether the 
instrument sued on was a@ promissory note, is bad; but where that question is 
wholly immaterial to the issue and is purely technical; Aeld, that under the 
statute of jeofails (Wagn. Stat., 1036, 3 19) such error would not authorize a 
reversal of the cause. (See Wagn. Stat. 1067, 3 33; 1084, 35; 1027, 3 20.) 
—Lee v. Dunlap, 454. 

10. Practice, civil—Objection that petition states matter of lawo— When not consid- 
ered by Supreme Court.—The objection that plaintiff's petition sets up 
matters of law will not be considered by the Supreme Court,when not raised in 
the trial court by instructions, motion to strike out, demurrer or answer.— 
Karle v. The K, C., St. Jo. & O. B. R. R. Co. 476. 


11. Instructions should be taken as a series.—If, when taken together, instructions 
are correct and not calculated to mislead, they are properly granted.—Zd. 

12. Practice, Supreme Court—Invective of counsel.—Itis for the trial court to de- 
termine whether counsel transcend the limits of professional duty and propri- 
ety, and that determination cannot be assigned for error in the appellate 
court.—State v. Hamilton, 520 

13. Hvidence—Impeachment of witness— General reputation as to moral character 
may be proved.—In discrediting a witness,-*the examiner is not restricted to 
inquiries as to his reputation for truth. The examination may extend to his 
reputation for moral character generally.—Jd. 

14. Practice, civil— Witnesses, re-examination of—Matter discretionary with 
court.—When a party has examined his witness and the other party has cross- 
examined him, it is then generally discretionary with the court whether a re- 
examination will be allowed; and before the Supreme Court will interfere in 
such a case, manifest abuse and injustice would have to be shown.—Id, 

15. Practice, civil—Instructions refused—Others given in lieu of. —The refusal to 
give instructions is not error when others are given in lieu thereof which fairly 
present the law of the case.—Martin v. Smylee, 577. 

16. Jnstructions—Disputed facts, combination of in single instruction.—It is only 
necessary to instruct a jury as to disputed facts. And the court need not com- 
bine in one instruction all the facts proper to be considered.—Russell yv. State 
Ins. Co., 585. 

PRACTICE, CRIMINAL, 

1. Scire facias—Bond—Appearance—Forfeiture at term subsequent to, ete.— 
Where pursuant to the terms of his recognizance a prisoner presented him- 
self ata term of court therein named and remained in court during the 
term ready to obey its orders, and no measures were taken to commit him or 
otherwise secure his appearance at any subsequent term, on adjournment the 
bond would be discharged, and could not be forfeited by the failure of the 
prisoner to present himself at a subsquent term,—State v. Mackey, 51. 

2. Criminal law—Indictment—Robbery in first degree—Conviction of in second 
degree—Autre fois acquit.—One indicted for robbery in the first degree cannot 
be convicted of robbery in the second degree ; and, in such case, a verdict of 
robbery in the second degree operates as an acquittal of robbery in the first 
degree.—State v. Brannon, 63. 

8. Criminal law—Robbery in first and second degrees—Grand Larceny. etc.— 
Where an indictment, charging robbery in the first degree, contains alM@he 
descriptive elements of grand larceny, and defendant, under the indictment, 
might have been convicted of the latter offense, but was in fact found guilty of 
neither, but only of robbery in the secopd degree, he cannot afterward be ar- 
raigned and tried for either.—Jd. 


o- 
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PRACTICE, CRIMINAL, continued. 

4. Criminal law—Separation of jury— When not a ground for new trial.—The 
mere fact of the separation of the jury will not invalidate the verdict or fur- 
nish grounds for a new trial, unless it be made to appear that they have been 
tumpered with, or that they have acted improperly—State v. Dougherty, 
69. 

5. Practice, eriminal— Rule of court— Right of attorneys to cross-ezamine.—Where 
two defendants in a criminal trial were represented each by separate counsel, 
and required different defenses, held, that a rule of court forbidding more 
than one counsel on either side to examine witnesses, in so far as it deprived 
either of said attorneys of the right to cross-examine witnesses, was null and 
void.—State v. Bryant, 75. 

6. Homicide—Evidence—Character of deceased, as violent, etc., shown when.—In 
a case of homicide, where it is doubtful whether it was committed with malice 
or from a well grounded apprehension.of danger, it is proper to show that the 
deceased had the reputation of a violent or dangerous man. Jd, 

4. Practice, criminal—Instructions as to degrees of a crime.—Whenever the evi- 
dence shows that a defendant may well be convicted of either of different de- 
grees of the crime charged, the jury should be informed by the court, in what 
those degrees consist.—ZJd. 

8. Larceny—Evidence—Time of going off with property—Declarations then as 
to his motives and designs.—On a trial for larceny the prisoner cannot make 
evidence for himself by adducing his own declarations as to his motives and 
designs at the time he went away from his home with the property.—State v. 
Shermer, 83. 

9. ey ten Aen, gee made to return property at time of taking— Evidence 
as (o.—In larceny for stealing a horse, evidence was held admissible to show 
that just before taking the horse away, the prisoner had made arrangements 
with a third person to return the animal to his owner after he had been driven 
to a certain town. Such evidence was proper to explain the conduct of the 
prisoner and to show his intention at the time of leaving.—Jd. 

10. Criminal law—Larceny—Property must be taken animo furandi.—The 
taking of property without the animus furandi cannot constitute the crime 
of larceny. Thus, where property was delivered to defendant under con- 
tract of sale, partof the purchase money to be paid on time, and the purchaser 
to retain and use the property meanwhile, and there was no pretense that 
at the time of the sale he had a felonious intent, he cannot be held guilty of 
larceny, from the fact that, after keeping and using the same for several 
months under the contract, he carried itaway witnout completing the payment. 
—Td. 

11. Practice, eriminal—Indictment— Grand Jury—FPlea in abatement.—An objec- 
tion that certain members of a grand jury were discharged by the court, and 
others sworn in their places, and that being so altered the jury found the in- 
dictment, cannot be raised by plea in abatement.—State v. Drogmond, 87. 

12. Criminal law—Guardian—“ Other persons” —Defiling girl under eighteen— 
Construction of Statute—In a prosecution under the statute (Wagn. Stat. p. 
500, 2 91) for defiling a girl under eighteen years of age, held, that mere per- 
mission given her to help the prisoner plant corn was not confiding her to his 
care and protection within the meaning of the law. The statute contemplated 
that the “other person,” should stand in a position similar to that of a guar- 
dian, not necessarily that of a legal protector, but in an attitude of special 
trust, care and supervision.—State v. Arnold, 89. 

13. Practice,criminal-Venue,change of — Discretionary with court to grant,when— 
@mended statute touching—Where the prisoner applied for change of venue on 
the ground of prejudice in the judge and the application was made properly and 
in time, under 3 19, (p. 1097, Wagn. Stat.,) it was imperative on the court to 

grant the application. But under the act of 1873, amending 3 19 (Sess. Acts 

1873, pp. 56--7,) it was left discretionary with the court either to grant or re- 

fuse the prayer. 
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PRACTICE, CRIMINAL, continued, 


Section 19, and its amendment apply equally to all petitions for change of venue 
as well when made for causes set forth in 3 15, as in subsequent ones of the 
statutes. (Wagn. Stat., p. 1097.)—State v. O’Rourke, 440. 


14. Practice, criminal—Jurors, competency 0f.—The examination of jurorsin a cer- 
tain cause showed that they had not formed or expressed an opinion concerning 
any material fact in controversy, which would influence their judgment, and 
were not related to the party. Held to be competent.—State v. Evans, 460, 

15. Practice, criminal—Evidence—Who the perpelrator—Admissions of third 
parties.—In a criminal case, the defendant cannot introduce the admissions of 
a third party tending to show that such party, and not the defendant, com- 
mitted the crime charged.—Jd, 

16. Practice, criminal— Reasonable doubt, what is —A “ reasonable doubt” of de- 
fendant’s guilt, such as will justify an acquittal, must be a substautial doubt of 
guilt and not a mere possibility of innocence. —Jd, 


17. Crimes and punishments—Embezzlement— Donations to N. W. Lunatic Asy- 
lum—Failure of agent to pay over—What remedy proper.—An agent of the 
county of Buchanan, who under the act of March 28th, 1872, (Wagn. Stat. 
1706, 3 7) received a donation to be paid over to the commissioners for the 
North-western Insane Asylum “as soon as the same should be located at or 
near the city of St. Joseph, would not be liable to indictment for embezzle- 
ment under 3 41, art. 3, of the statute touching Crimes and Punishments, 
(Wagn. Stat. 459-60) for failure to pay over the money to the institution before 
it was permanently located at that point. The proper remedy in case of default 
in payment of money to that asylum when the same was due, would be a pros- 
ecution under 3 25 of said act of March 28th, (Wagn. Stat. p. 170). The agent 
would also be liable therefor to a civil action.—State v. Bittinger, 596. 

See Statute, Construction of, 2. 


PRACTICE—SUPREME COURT. 


1. Practice, Supreme Court—Evidence—Chancery.—Generally the Supreme 
Court has no power to review facts except in chancery cases.—Beck v. Pol- 
lard, 26. 

2. Practice, Supreme Court—Death of party—Administrator, substituted how.— 
Where defendant dies, pending an appeal in the Supreme Court, his adminis- 
trator cannot be substituted in his stead, on motion of the adverse party. Such 
substitution cau be made only on the voluntary appearance and consent of the 
administrator, or after service and summons issued for the purpose of revivor. 
—Jeffries v. Flint, 29. 

8. Practice, civil—Supreme Court—Bill of exceptions—Filing of, ete—Where a 
bill of exceptions is not filed in time, it may be stricken out on motion.— 
Wright v. Sheur, 70. 

4. Demurrer—Final judyment—Review.—The action of the trial court in over- 
ruling a demurrer, where no final judgment was rendered thereon, cannot be 
made the subject of review in the Supreme Court.—Nat’] Banking and Ins. 
Co. v. Knaup, 154. 

5. Demurrer—Motion to strike out—How brought up.—A demurrer and the ac- 
tion of the court thereon form a part of the record, and when the party stands 
upon his pleading it may be brought up without a bill of exceptions ; but a mo- 
tion to strike out, unless so preserved, forms no part of the record and cannot 
be carried up to the Supreme Court.—ZJd. 

6. Practice—Supreme Court—Refusal to prosecute—Voluntary dismissal.— 
Where a plaintiff refuscs to prosecute his suit, and judgment of dismissal for 
want of prosecution is rendered, it amounts toa voluntary dismissal on his 
part as heis no longer in court for any purpose.—Pacific R. R. v. County 
Court of Franklin Co., 162. 


7. Supreme Court—Decisions of—What points should be reviewed.—Although 
the decision of a single point in a case may determine the affirmance or re- 
versal of the judgment in that case, it does not follow that the court may not 
proceed to examine and decide other points which the record presents.—Kane 

v. McCown, 181. 
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PRACTICE—SUPREME COURT, continued. 

8. Practice—Supreme Court—Jury— Evidence, ete.—This court will not disturb 
the verdict of the jury on a question of conflicting evidence in an action for dam- 
ages.—Perkins v. M., K. & T.R. R. Co., 201. 

9. Supreme Court—Assignment of errors.—Appeal dismissed for failure to file 
assignment of crror, statement of brief, etc.—Clark v. Estees, 253. 


10. Practice—Svpreme Court—Bill of exceptions—Signing and filing of —A 
bill oftexceptions, not signed by the judge till his office had been abolished by 
the act of the legislature, and not filed by the clerk, will not be reviewed by the 
Supreme Court. The bill, until both signed and filed, forms no part of the re- 
cord. (Wagn. Stat., p. 1043, 3 28 and 1044, 3 31.) The term “filed” as em- 
ployed in the latter seetion comprehends the entry made by the clerk on the 
record.—Fulkerson v. Houts, $01. 

See Justices’ Courts 4, 8; Practice, civil—Appeal; Practice, civil—New 
Trials, 1; Practice, civil—Trials, 12, 14; Railroads, 18; Variance, 2. 

PRE-EMPTION. 

1. Pre-emption in another’ s name in fraud of statute— Resulting trust— Equitable 
relief, when granted.—W here one enters land which he cannot legally enter in 
his own name, in the name of another, in evasion of the law, no trust will 
result in his favor and equity will grant him no aid.—Higgins v. Higgins, 
346. 

PRINCIPAL AND AGENT; See Agency. 

PRINCIPAL AND SURETY; See Surety. 

PUBLICATION ; See Attachment, 1, 2, 9, 10, 11, 12, 18; Judgment, 1. 


Q. 


QUIETING TITLE. 

1. Action to quiet title—Answer, what estops defendant.—In suit under the stat- 
ute, (Wagn Stat., 1022, 33 53, 54,) to quiet title where defendant by his answer 
disclaimed all right and title adverse to the petitioner, but also denied plain- 
tiffs title, Aeld, error in the court to enter upon a trial of the cause. The dis- 
claimer operated as a bar to any adverse claim of defendant; that portion of 
defendant’s answer denying plaintiff's tide was a mere nullity and surpluasge. 
—Jordan v. Stevens 361. 


RAILROADS. 
1. Railroads—Crossing—Killing of stock—Prima facie case—How made out— 
How rebutted— Double damages.—Proof that stock were killed at a road cross- 
ing by a railroad train and that the bell was not rung, and the whistle not 
sounded, for an interval of eighty rods from the crossing as required by statute, 
(Wagn. Stat., p. 310, 3 38,) is sufficient to make out a prima facie case against 
the company, without further evidence that its employes and servants were guilty 
of negligence which caused the damages. In order to free itself from liability, the 
company must show that it has discharged every duty imposed by law; unless 
it be shown that the injured party has in some way contributed to the injury, 
or the circumstances rebut the presumption that the injury resulted from 
neglect of duty on the part of the company. In suit under the above statute, 
a for double damages would be improper.—Howenstein v. Pacific R. 
. Co., 33. 

2. Mandamus—Certificate of stock—Statute of limitations—Begins to run, when. 
—A subscriber of stock in the Pacific Railroad Company in the year 1859 had 
paid up all calls, including $70, which had been paid to an agent of the com- 
pany who died without transmitting the sum, In 1870 the company declared 

the stock forfeited by reason of the non-payment of the $70. - 
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RAILROADS, continued. 
In mandamus to compel the issue of certificate of stock, the company set up the 


statute of limitations. Held, that the statute did not run in favor of defendant 
till the stock was declared forfeited.—Rice v. Pacific Railroad, 146. 
Railroads—Damage for ejecting passenger—Tender of fare—Effort to pro- 
cure ticket.—In an action for damages against a railroad company for ejecting 
plaintiff from defendant’s cars, evidence that a friend of plaintiff ofiered to pay 
the amount claimed by the conductor, while the latter was attempting to put 
plaintiff off the train for the refusal to pay his fare, was not proper evidence 
to show that plaintiff was from that time entitled to remain on the train, not- 
withstanding such refusal to pay in the first instance, 


In such suit evidence that plaintiff had made an ineffectual attempt to procure a 


ticket before entering the train, although incompetent to show his right to re- 
main on the cars without payment of fare, would be proper, nevertheless, in 
order to show his good faith in getting aboard without his ticket, and as a part 
of the res geste.—Perkins v. M. K. & T. R. R., 201. 

Railroads— Putting passenger out of train—Malice of conductor—Liability 
of company.—When it becomes the duty of a railroad conductor to put off a 
passenger for refusal to pay his fare, (Wagn. Stat., p. 307, 3 28,) the company 
will be liable for any injury which may result to the passenger from the neg- 
ligent or improper manner in which the conductor performs this act; and the 
company is bound when in such case the injuries are iuflicted willfully or mal- 
iciously. 


Where the agents of a corporation act in the scope of their authority ina will- 


ful or malicious manner, the company is responsible for resulting damages.— 
Ta. 

Railroad companies— When liable for malicious acts of their officers. —Semble, 
that where a conductor wrongfully and maliciously ejects a passenger from his 
train, the jury may, in addition to compensation for injuries received, assess 
exemplary or punitive damages, and he/d, that a slight circumstance, such 
as the retention of the officer in its employ by the company afterward will 
be construed into a ratification of its act, and the company will be so liable. 
—Ia. 

Damages—Railroad—Failure to fence—Injury—Presumption as to cause.—In 
an action brought under 343 of the Act, touching railroad corporations for 
killing of stock, (Wagn. Stat., 310-11) wherever it is shown that stock 
has been killed on the track where it is the duty of the company to fence 
in the road, and the company has failed to fence in the manner required 
by law, a prima facie case 1s made for plaintiff. It is not requisite that 
the plaintiff should show further by affirmative evidence, that the stock were 
caused to go upon the road by the failure of the company to fence it. (Fickle 
vs. St. L. K. 0. & N. R. R., 54 Mo. 219.}—Walther v. Pacific R, R., 271. 


. Railroads—Damage to stock—Enclosed and timbered lands—Fencing— Const. 


Stat.—In suit for damage to stock under 343 of the Railroad Act, (Wagn. 
Stat., 310-11;) where it appeared that at the point of the accident, the road 
adjoined enclosed and cultivated fields on one side, but rough timbered and 
unenclosed lands on the other, and that the stock got upon the road from 
the unenclosed side, company held liable. Under a proper construction the 
statute contemplates that the road shall in such case be fenced, not only 
on the side on which the field is situated, but on both sides.—/d. , 

Practice, civil—Pleading—Replication—Negative pregnant.—In suit for dam- 
ages against a railroad company for killing stock, the answer of the road set 
up a contract on the part of plaintiff to erect a fence along the road, charging 
that by reason of his failure to fence, the stock got upon the road. Plaintiff 
in his replication, denied that he was bound by any contract with the company 
to build a fence on his own land on the line of the said road, as stated by de- 
fendant, and denied, “that plaintiff's stock came on said road by reason of 
plaintiff not building a fence that he was bound to build by reason of any con- 
tract he had made.” Held, that under our liberal practice, such a denial be- 
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RAILROADS, continued. 
ing collaterally set up in the pleadings, was sufficient to require defendant to 
produce the contract on the trial, so that its terms could be construed by the 
court.—Ells v Pacific R. R. Co., 278. 

9. Damages—Railroads—Stock getting on track by trespass on adjoining lands.— 
Sembdle, that when stock of a third party trespass upon the lund of a pro- 
prietor, adjoining a railroad, and go from thence upon the road and are killed, 
the company will not be liable for damages.—ZJd. 

10. Corporations—Liability of, for malicious acts of agent—Confined to what 
cases.—The result of the cases seems to be, that where corporations have been 
held liable for the malice of their agents, the acts of the latter were not only 
in the scope of the supposed authority of the particular agent committing the 
act complained of, but the act done by the agent was done in the performance 
of business coming within the purview of the objects and purposes for which 
the corporation was created, and the powers were conferred by the charter.— 
Gillett v. Mo. V. R. R, Co., 315. 

11. Railroad corporations—Suits against, for malicious prosecutions— When 
entertained— Reasonable cause no defense when.—A railroad corporation is not 
liable for a malicious prosecution, instituted by its agents, against one of its 
officers, in the name of the State, for alleged embezzlement of its funds; there 
being no pretense that any power was given the company to engage in such 
prosecutions or that they came within the scope of its general powers or 
purposes, 

In such suit for damages the company cannot defend by alleging that there was 
reasonable cause for the prosecution.—Jd. 

12. Railroad companies liable to damages for malicious prosecutions when— 
Where railroad corporations, through the malice of their officers, institute 
groundless prosecutions, they should be made liable to the party injured in an 
action for malicious prosecution. 

The prosecution of criminal offenders, especially when irresponsible in a civil 
action, is notonly within the scope of the authority of such corporations but 
becomes their imperative duty.—Jd.—Pxr Apams, J. Contra, 


13. Railroads— Enclosed timbered lands—F encing.—The statute concerning rail- 
road corporations, (Wagn. Stat. 310, 3 43,) intended that the company should 
fence in the line of their roads adjoining all enclosed lands, whether timbered 
or otherwise.—Slattery v. St. L., K. C. & N. R. R. Co., 362, 


14. Railroads, taxation of—State Board of Equalization—Act of March 10th, 
1871, applies to City of St. Joseph— Act constitutional—Tazation under,uni form. 
—The proper intention and construction of the act of March 10th, 1871, provid- 
ing a uniform system of assessing and collecting taxes on railroads (Sess. Act, 
1871, p. 56), was that all railroad property in this State was to be assessed by 
the State Board of Equalization; and that they were to ascertain the value of 
such property within the limits of any city, and transmit that amount as the prop- 
er assessment in favor of that city; and that their action in this regard was ex- 
clusive of all other officers either State or municipal. Hence, the above act had 
the effect of repealing by implication the prior charter power of the City of St. 
Joseph to make the like assessment within the limits of that city 

Said act is not void as violating that provision of the State Constitution which 
declares that taxation on property shall be uniform. (State Const., Art. 1, 2 
80.) Under that law there is no exemption and no inequality in the taxation. 
For any omissivn to assess property or for too low an assessment, tlie Board is 
amenable to the same supervision as other Boards performing similar duties. 
—State, aril, K.C., St. J. & 0. B. R. R. v. Severance, 378. 

15. Rawlroads—Rolling stock of—Distribution for purposes of taxation—Act 
March J0th, 1871.—The rolling stock of a railroad company, as a general princi- 

ple, should be assessed and taxed where the corporation has its residence. But 

this principle of law may be modified by the legislature. And it was compe- 
tent for the General Assembly, by the act of March 10th, 1871 (Sess. Acts 
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RAILROADS, conti nued. 

1871, p. 56) to say that for the purposes of taxation property of that descrip- 
tion should be distributed through the counties, cities or towns through which 
the road passed, in proportion to its length in those respective localities —Jd, 

16. Railroads—Act of March 10th, 1871—Tazes how collected by cities, etc., from 
R. R. Companies.—It is not an insuperable objection to the act of March 10th 
1871, for taxation of railroads, (Sess, Acts 1871, p. 56) that it desig- 
nates no particular mode by which cities and towns can collect the taxes from 
the railroads under the valuation made by the Board of Assessment. Where a 
statute creates a right and gives no remedy, the party may resort to the usual 
remedy applicable to such case.—ZJd. 

17. Practice, civil—Corporation, appearance of admits existence.—A corporation, 
by appearing to a suit, thereby admits its corporate existence.—Seaton v. Chi- 
cago, R. L. & P. R.R. Co., 416. 

18. Damages—Suit against railroads for, may be brought in name of party dam- 
aged—Jury may award double damages, when. —Suit against a railroad com- 
pany to recover double damages for injuries to stock, need not be brought in 
the name of the State under 3 42 of the Railroad Statute (Wagn. Stat., p. 310), 
but may be instituted under 343 thereof, in the name of the owner. Double 
damages, although looked upon as punitive, may be also treated as compensa- 
tory. 

In such case the Supreme Court will not reverse the case, because double dam- 
ages were awarded by the jury instead of the court, no harm resulting from 
such irregularity.—Jd. 

19. Damages— Railroad:—Contributory negligence of deceased—Legal effect of. 
—In suit against a railroad company by the wife for the killing of her husband, 
under the Damage Act (Wagn. Stat., 519), if deceased was guilty of any negli- 
gence which contributed directly to cause his death, plaintiff cannot recover.— 
Karle v. K. C., St. J. & C. B. R. R. Co., 476. 

20. Damages—Railroads— Violation of ordinance as to speed, ringing of bells, 
etc.—-Where a city ordinance, duly authorized by law, expressly requires rail- 
road trains while passing through the city limits, to observe a certain rate of 
speed, to keep head-lights burning, and the bell ringing, failure to comply 
with such ordinance amounts to negligence, per se. But these violations do 
not fasten liability on the company, where they did not cause the damage.—ZJd. 

21. Railroads—.Trains—Running of at unusual hours—-Precautions— What 
necessary.—Where a train is run through a populous city at an unusual hour, 
it is incumbent on its employes to take unusua! precautions to avoid accidents, 
and the failure to do so would anthorize a jury to infer negligence.—Jd. 

22. Railroads—Damages—Exercise of proper care by company— When necessary 
— Contributory negligence. —Mere carelessness on the part of the injured per- 
son will not excuse a railroad company, if by the exercise of proper care and 
prudence and the rulesand regulations prescribed by law, the injury could have 
been avoided.—Jd. 

See Carriers, 2; Corporation, 5,6; Damages, 1. 2. 

RECOGNIZANCE;; See Practice, civil, 4; Practice, criminal, 1. 

RECORDS ; See Amendment, 1; Corporations, Municipal, 1 ; Evidence, 1, 5, 10; 
Practice, civil—Appeal, 2. 

REFERENCES. J, 

1. Equity—Reference not allowed unless by consent, when.—In proceedings in 
chancery to correct a mistake in the description of land in a conveyance, the 
court, under the statute, (Wagn. Stat., 1040, 312; 1041, 33 18, 17,) has no 
authority to award issues and refer them to be tried by referees, without the 
written consent of the parties. Such case does not come within the provis- 
ions of 318, p. 1041, Wagn. Stat.—Caulk v. Blyth, 293, 


REPEAL; See Statute, Construction of, 1 
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REPLEVIN. 

1. Replevin against constable—Title to property— Assessment of value—Return of 
to defendant.-In replevin against a constable for an unlawful seizure, where de- 
fendant put in issue plaintiff's title to the property, and the jury found for the 
plaintiff and assessed the value of the property at a greater sum than the 
amount of the execution, judgment should be for the return to the constable, 
of the entire property, or payment to him of its entire assessed value, and not 
merely for that of an amount equal to the execution. In such case the presump- 
tion would be that the jury found plaintiff to have no title to the property.— 
Long v. Cockrell, Adm’r, 93. 

. Replevin— Action by married woman without joining husband— Remedy by de- 
fendant.—In replevin against a constable where it appears that plaintiff is a 
married woman, and her husband is not joined, defendant can obtain no per- 
sonal judgment against her. His appropriate remedy is suit against her bonds- 
men, under the “Claim & Delivery” act, (Wagn. Stat., p. 1027, 3 19,) for failure 
to prosecute the suit with effect.—Zd. 

REVENUE. 

1. Tax billka—May be amended by City Engineer after expiration of his term.— 
A tax bill may be certified anew by a City Engineer, after the expiration of his 
term of office, in order to cure informalities in his certificate-—Kiley v. Oppen- 
heimer, 374. 

2. Railroads, taxation of—State Board of Equalization—Act of March loth, 
1871, applies to City of St. Joseph— Act constitutional— Taxation under, uniform. 
—The proper intention and construction of the act of March, 10th, 1871, pro- 
viding a uniform system of assessing and collecting taxes, on railroads (Sess. 
Acts 1871, p. 56), was that all railroad property in this State was to be assess- 
ed by the State Board of Equalization; and that they were to ascertain the val- 
ue of such property within the limits of any city, and transmit that amount as 
the proper assessment iu favor of that city ; and that their action inthis regard ‘ 
was exclusive of all other officers either State or municipal. Hence the above 
act had the effect of repealing by implication the prior charter power of 
the City of St. Joseph to make the like assessment within the limits of that 
city. 

Said act is not void as violating that provision of the State Constitution which 

declares that taxation on property shall be uniform. (State Const., Art. I, 3 30.) 
Under that law there is no exemption and no inequality in the taxation. For 

any omission to assess property or for too low an assessment, the Board ia 

amenable to the same supervision as other Boards performing similar duties. 

—State, exrel. K. C., St. Jo. & C. B. R. R. Co. v. Severance, 378. 
Railroads—Rolling stock of—Distribution for purposes of taxation—Act 

March 10th, 1871.—The rolling stock of a railroad company, as a general prin- 

ciple, should be assessed and taxed where the corporation has its residence ; 

but this prineiple of law may be modified by the legislature. And it was com- 
petent for the General Assembly, by the act of March 10th, 1871 (Sess. Acts 

1871, p. 56) to say that for the purposes of taxation property of that descrip- 
tion should be distributed through the counties, cities or towns through which 

the road passed, in proportion to its length in those respective localities.— 


. Railroads—Act of March 10th, 1871—Tazes, how collected by cities, etc., from 
R. Kk. Companies.—It is not an insuperable objection to the act of March 10th, 
1871, for taxation of railroads, (Sess. Acts 1871, p. 56) that it designates no par- 
ticular mode by which cities and towns can collect the taxes from the railroads 
under the valuation made by the Board of Assessment. Where a statute cre- 
ates a rightand gives no remedy, the party may resort to the usual remedy ap- 
plicable to such case. 

See Dram-Shop, 1; Peddlers, 1; Streets. 


ROBBERY ; See Practice, criminal, 2, 3. 
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ST. JOSEPH, CITY OF. 

1. St. Joseph, oily Rpm amendatory of charter—Recorder—Appeal from 
judgment of —Trial de novo.—The act to amend the charter of St. Joseph. 
(Adj. Sess, Acts, 1863-4, p. 432,) authorizes appeals from the judgments of the 
recorder in the same manner and to such courtsas in case of appeals from jus- 
tices of the peace (37, 435). Held, that the appellate court is authorized to 
hear and try the cause denovo. (Boggs v. Brooks, 45 Mo., 232.)—City of St. 
Joseph v. Davenport, 572. 

SALES ; See Sheriffs’ Sales. 

SCHOOLS AND SCHOOL LANDS. | 

1. School—Sub-districts— Teachers in— Removal of, by local board— When author- 
ized— Action of damages— Directors personally liable, when.—Under the act of 
1870, (Wagn. Stat., 1243, 37, amendatory of Gen. Stat., 1865, p. 258, 2 6,) 
the local directors of a school sub-district have no authority to dismiss a 
teacher therein, unless for good and sufficient cause shown. And in an action 
against the board for discharging him, the question of his incompeétency, or of 
the existence of other cause for his removal, is one for the jury to determine, 
and will not be weighed by this court. 

Where the action was not on contract, but to recover damages againt members 
of the board for forcibly dispossessing plaintiff of the school house, and wan- 
tonly obstructing him in the discharge of his duty; held, that defendants were 
not acting in the scope of their authority and where individually liable—Mc- 
Cutchen v. Windsor, 149, 

2. Mortgages to county—Irregular foreclosure—Sale—Title of purchaser as 
against mortgagor.—Where the order of a county court foreclosing a mort- 
gage given to the county to secure a school debt, did not truly recite the debt 
so as sufficiently to identify the mortgage, held, that sale thereunder did not 
transfer any legal title, but the purchaser became in equity entitled to the 
mortgage debt, and might use the forfeited mortgage to protect him in the pos- 
session of the premises against the mortgagor and his heirs. In such case 
the latter may redeem; and until then the purchaser must account for the 
rents and profits, which however, may go to the satisfaction of the mortgage 
debt. (See Jones vs. Mack, 53 Mo., 147.)—Honaker v. Shough, 472. 

See County Treasurer. 

SCIRE FACIAS; See Practice, civil, 4 

SEAL; See Conveyances, 1; Insurance, 1, 

SHERIFF; See Executions, 2; Sheriffs’ sales, 

SHERIFF’S SALES. 

1. Sheriff's sale—Purchase at by plaintiff in execution—Irregularities in judg- 
ment, etc.—Plaintiff in an exeeution issued on an irregular judgment, who pur- 
chases at the sheriff's sale, will hold the title, subject to divestiture by an after 
reversal of the judgment.—Holland v. Adair, 40. 

2. Sheriff's deed— Recitals in— What will not pass title —A sheriff's deed recited a 
judgment and execution against A. andB., and levy of the same upon their in- 
terest in certain described land, and the sale on a day named of all the inter- 
est in said land of A., B. and C. It then proceeded to convey to the vendee at 
the sale all the title of A., B. and C., which the sheriff might sell by virtue of 
the execution. Held, that the sheriffs deed did not pass the title of C. to any 
land.—Julian v. Boren, 110. 

3. Conveyances—Corrections in open court—Acknowledgment of—Where a deed 
is corrected in open court, there would seem to be no necessity for a formal 
acknowledgment of the deed there corrected.—Kane v. McCown, 181. 

4. Judicial sales held at church—Effect of.—Where in consequence of the fact 

that a Cireuit Court House was occupied by United States troops, a neighbor- 

ing church atthe same county seat was used as a court house, a judicial sale 
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SHERIFFS’ SALES, continued. 


at the latter place would not be thereby rendered void. The obvious meaning 
of the execution law is to require judicial sales to be made at the door of the 
building occupied and used as a court house.—Zd. 


. Deed by sheriff to purchaser—Delivery not necessary, when.—Where the deed 
to a purchaser at sheriff's gale is executed, acknowledged and recorded, and his 
title is decreed by the court to another, and the purchaser transfers 
to the other his rights under the purchase, no formal delivery by the 
sheriff to the purchaser is necessary; the law in such cases will presume 
a delivery.—ZJd. 

6. Fraudulent Conveyances—Creditors—- Participation in frauds, ete—A purchaser 

at an execution sale becomes invested with all the rights of the creditor, and is 

clothed with all his remedies against fraudulent contrivances of the execution 
debtor. But those who become interested in the property without participa- 

ting in the frauds are not affected by them.—Gentry v. Robinson, 260. 


4. Sheriff—Power of sale passes legal title—Where a power of sale is confer. 
red on the sheriff by the parties to a deed of trust, the execution of the power 
transfers the legal title —Jd. 

8. Execution sale, in session of County and not of Circuit Court void.—An execu- 
tion sale of land otherwise regular, but made during a session of the County 
Court, and not shown to be made during a term of the Circuit Court, and a 
deed made under such sale, would be absolutely void, both in direct and collat- 
eral proceedings.—Bruce v. Leary, 431. 

9. Sheriff's sale—Bid—Deed—Title passes, when—Until the money is paid and 
the deed executed, the bidder at a sheriff’s sale acquires no title—Leach v. 
Koenig, 451. 

10. Sheriffs deed, relates back, when.—A sheriffs deed, as to defendant in execu- 
tion and his priviea, and as to strangers purchasing with notice, relates back 
to the date of the sale, and vests the title in the execution purchaser from that 
time.—Zd. 

11. Sheriff's deed—Statutory power—Imperfect execution of, equity will not aid.— 
A sheriff in the sale of land acts in the exercise of a statutory power and 
where his deed contains a false description, a court of equity will not aid the 
deed, and pass the title. The only remedy in such case is a proceeding to obtain 
a new deed in the court from whence the process issued.—Ware v. Jolinson, 
500. 

See Attachment, 8, 5, 7, 8; Conveyances, 10; Estoppel, 2. 

SLANDER. 


1, Slander— Words charged must be proved, how far.—In suit for slander, the 
same words, or enough of the same words set out in the petition to constitute 
the offense charged to have been imputed, must be proved in order to entitle 
plaintiff to a verdict. And it is not enough to prove different words of similar 
import.—Clements v. Maloney, 352. 


2. Slander— Circumstances of plaintiff, ete., may be taken into consideration.— 
In suit for slander, it is proper to instruct the jury in estimating damages, to 
consider the circumstances of the plaintiff, including not merely his pecuniary 
condition, his family and the like, but all the circumstances of the case which 
give character to the slander and the injury occasioned thereby. And the 
jury may give punitive damages. (Buckley vs. Knapp, 48 Mo., 152.)}—Jd. 


8. Slander—Action of—Contract—Technical variance, effect of.—In action of 
slander where a contract is referred to in the petition merely by way of pre- 
liminary inducement, the contract is not rendered inadmissible in evidence by 
reason of a technical variance between the instrument and the allegations of 
the petition, where the effect of such variance is not to mislead the jury. 

(Wagn. Stat., 1033, 3 1.}—Jd. 


On 
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STATUTES, CONSTRUCTION OF. 

1. Statute—Repeal of by implication not favored—Question of repeal one of 
intent—A general affirmative statute will not repeal a former one which is 
special in its nature, unless negative words are used or the acts are so inconsis- 
tent, that they cannot stand together. 

In such cases there is nothing but repeal by implication, and repeals in that man- 
ner are not favored. But the question is really one of intention, and where 
legislative intent is manifest it must prevail.—State, ex rel. K. C., St. Jo. & C. 
B. R. R. Co. v. Severance, 378. 


2. Construction of statute—Repeals—Remedies when concurrent— When not.— 
The settled rule is that if a statute gives a remedy in the affirmative, without 

» containing any express or implied negative, for a matter which was theretofore 

- actionable at common law, this does not take away the common law remedy. 
And the same rule holds in civil and criminal cases.—State v. Bittinger, 596. 


STATUTES CONSTRUED. 
Apuinistration, 6, (Wagn. Stat. 1274. 3 3,) 7, (Wagn. Stat. 103, 33 12, 15). 


Arracument, 2, (Wagn. Stat. 1054, 312,) 5, (Wagn. Stat. 182, 36,) 11, 
(R. C. 1855, 1225, 3 17). 


Corporations, 2, (Wagn. Stat. 333, 3 2; 289, 3 4,) 5, (Wagn. Stat. 293, 3 22; 
R. C. 1855, ch. 38, 33 32, 39). 

Costs, 1, (Wagn. Stat. 393, 3 12). 

Court, Bucnanan Common Pueas, 1, (Sess. Acts 1865, 83). 

Court, CatpwrLtt Common Pueas, 1, (Sess Acts 1870, 209). 

Drau-Suops, 1, (Wagn. Stat. 1872, 554, 3 29). 

Esecruent, 4, (Wagn. Stat. 561, 3 20). 

Equity, 3, (Wagn, Stat. 1044, 3 13). 

Evivence, 5, (Wagn. Stat. 595, 33 35, 36). 

Executions, 1, (Sess. Acts 1863, 20,) 2, (Gen. Stat. 1865, 647, 33 59, 63). 

Fraups, Starote or, 1, (Wagn. Stat. 656, 2 5). 

Goarpian anp Warp, 1, (Wagn. Stat. 539, 3 4), 

Jroraits, 1, (Wagn. Stat. 1034, 35; 1036, 319; 1037, 320; 1067, 3 33). 

Justices’ Courts, 9, (Wagn. Stat. 849, 3 10,) 10, (Wagn. Stat. 809, 2 3). 

Lanpiorp anp Tenant, 1, (Wagn. Stat. 880, 3 15). 

Luarrations, 1, Wagn. Stat. 919, 3 16.) 

Nortuwesteren Insane Asrium, 1,(Wagn. Stat. 1706, 37; 459, 343; 170, 
2 25). 

Peppxers, 1, (Wagn. Stat. 979, 3 127). 

Practice, crvit, 1, 5, (Wagn Stat., 1022, 351 ; 1094, 33 36, 37). 

Practice, civit—AppgaL, 3, (Wagn. Stat. 1044, 3 30). 

Practice, civic—Pxeapine, 5, (Wagn. Stat. 1029, 34,) 8, (Wagn. Stat. 
1020, 3 42). 

Practice, civi.—Triats, 3, (Wagn. Stat. 1041, 3 14). 

Practice, CRIMINAL, 12, (Wagn. Stat. 500, 3 91). 

Practice, Supreme Court, 10, (Wagn. Stat. 1043, 328; 1044, 3 31). 

Quirtine Titxes, 1, (Wagn. Stat. 1022, 33 53, 54). 

Rartroaps, 1, (Wagn. Stat., 310, 338,) 4, (Wagn. Stat. 307, 3 28,) 6, 7, 18 
18, (Wagn. Stat. 310, 33 42, 43). 

Rerzrences, 1, (Wagn. Stat. 1040, 312; 1041, 33 13, 17, 18). 

Reptevin, 2, (Wagn. Stat. 1027, 3 19). f 

Revenvg, 2, 3, 4, (Sess. Acts 1871, 56). 

Sr. Josern, City or, 1, (Adj. Sess. Acts 1863, 432). 
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STATUTES CONSTRUED, continued. 
Scuoors anp Scnoot Lanps, 1, (Wagn. Stat. 1243, 3 7). 
Vagiance, 1, 2, (Wagn. Stat. 1033, 2 1). 
Venve, cHance or, 1, (Wagn. Stat., 1097, 3 15, 19; Sess. Acts 1873, 56, 57;) 
2, (Wagn. Stat. 1005, 3 3,) 3, (Wagn. Stat. 1857, 2 12). 
Wuts, 2, (Wagn. Stat. 1364, 23.) 

STOCK ; See Corporations, 5, 6; Railroads, 2. 

STOCK, KILLING OF ; See Damages, 2; Ruilroads, 1, 6,7, 8, 9, 18. 

STREETS. 

1, Damages—Street grading—Measure of liabilities of cities—Where a street 
is graded and constructed wholly for the use of the public, no right of action 
accrues to persons having property fronting on the street improved, in conse- 
quence of resulting injuries, unless the injury can be shown to have been caus- 
ed by the negligent or improper manner in which the work is done by the city 
or its employees.—Imler v. City of Springfield, 119. 

2. Damages— Grading of streets—Surface water—Injuries to adjoining prop- 
erty by reason of.—City authorities are not liable for damages caused merely by 
reason of failure to so grade a public street as to prevent surface water from 
flowing upon the lots of the adjoining proprietors. But semble, that the rule 
does not embrace cases where the municipality fills up or dams back a stream 
of running water with defined banks.—ZJd. 

8. Taz billsa—May be amended by City Engineer after expiration of his term.— 
A tax bill may be certified anew by a City Engineer, after the expiration of 
his term of office, in order to cure informalities in his certificate-—Kiley v. 
Oppenheimer, 374. 

4. City charter—Ordinance—Advertisement for street improvement contracts— 
Premature award—Effect of —Where an ordinance made in pursuance of a 
city charter required the City Engineer to give at least thirty days advertise- 
ment for proposals for street macadamizing contracts, an award of the contract 
in the meantime would be void, and work done on such contract would not 
lay the foundation for recovery on a special tax bill against the property 
owner.—Zd, 


SURETY. 

1. Principal and surety—Eztension of time—Contracts—Concurrence of surety 
— Pleadings.—The surety on a bond will not be discharged by reason of an ex- 
tension given to his principal, unless the time was extended by virtue of a con- 
tract made by the creditor with the principal, and without the concurrence of the 
surety. And the extension cannot be pleaded as a defense by the surety un- 
less these facts be set up.—Mueller, Adm’r, State to use of v. Mannig, 142. 

2. Practice, civil—Demurrer—Non-joinder of parties—Principal and surety.— 
In an action to recover money charged to have been fraudulently obtained by 
defendant, the petition alleged that a judgment had been rendered against plain- 
tiff as principal and defendant as surety on a bond; that defendant falsely rep- 
resented that he had paid off and satisfied the execution; that on the faith of 
such representation, at the instance and request of plaintiff one “A.” paid de- 
fendant the amount sued for; that, in point of fact, the judgment had been sat- 
isfied, not by defendant, but by one “B.” Demurrer charging defect of parties 
held not well taken. Although B. might sue defendant, as one of the de- 
fendants in the original execution, for money paid to his use, he could not sue 
on the claim of “A.” as there was no privity between them, and defendant 
could not be held liable to “‘A.” for the money paid by him, the same being 
paid at the instance of plaintiff. Money so paid might be considered as paid 
by plaintiff, who would have a right to look to defendant, while “A.” could look 
to plaintiff—Menefee v. Arnold 368, 

8. Guardian—Defalcation by—Liable after discharge in bankruptcy for money 
paid by surety, when.—Where a guardian makes default, and his surety is for- 

ced to pay the deficit, the principal remains liable to his surety, notwithstand- 

ing the discharge of the former in bankruptcy, for the full amount paid on his 

behalf. (Nat. Bkptcy. Act, 33 19, 32, 33, 35.)—Halliburton v. Carter, 435. 
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SURETY, continued. 

4. Surety—Money paid by, for principal—Recoverable how—Implied promise.— 
The law is well settled that where a surety pays the debt of his princi- 
pal, an implied promise on the part of the latter arises to refund the 
money, and the money may be recovered in an action at law.—Jd 

See Bills and Notes, 1; County Treasurer, 1. 


T. 


TENDER. 

1. Tender, how must be accepted —A party must accept a tender as made, or 
he must reject it; he cannot accept it and prescribe the terms of his accept- 
ance.—Adams v. Helm, 468. 


2. Tender—Time of—Objection as to, when waived—aA party is presumed to 
waive the objection that a tender is not in time, if he does not raise that ob- 
jection when the tender is made.—Jd. 


TOWNS; See Corporations, Municipal, 2. 
TOWNSHIPS. 


1. Counties, political sub-divisions of the State —Couuties are sub-divisions of the 
State for governmental purposes, and the General Assembly may create, alter, 
abolish aud regulate them as expediency may demand, so that no vested rights 
are interfered with.—Opinion of Supreme Court Judges on Township Organiza- 
tion Law, 295. 

2. Township Organization Law constitutional— Does not delegate legislation.—The 
Township Organization Law is not unconstitutional. Itis a general law, which 
takes effect from apd after its passage. If the majority of the voters ina coun- 
ty vote for it, the vote does not create thelaw, but places the county so vot- 
ing within its provisions. The law does not delegate legislative authority to 
the counties, (See State ez rel. vs. Wilcox. 45 Mo. 458, and authorities 
cited.) —ZJd. 


8. Township Law unconstitutional—Delegation of power to counties. —The Town- 
ship Organization Law is unconstitutional, for it attempts to delegate the leg- 
islative power to the different counties of the State. It derives vitality from 
the action of the several counties, and without such action would remain a 
dead letter. It has force from its passage merely for the purpose of transrerr- 
ing the power, to adopt the act, from the legislature to the counties. (State vs. 
Field, 17 Mo., 529.)—/d. per VORIES, J. dissenting. 


TRESPASS; See Land and Land Titles, 9, 10;—Practice, civil—Pleading, 5 
TRUSTEES’ SALES; See Mortgages and Deeds of Trust. 


TRUSTS AND TRUSTEES. 

1. Conveyances—Construction—Trusts—Uses.—A conveyance was made to A. 
a married woman, conveying certain land to “her and her heirs forever,” and 
providing that if B., who was a son of A., “should pay to each of the other 
heirs five hundred dollars and keep his father during life, then he will have 
and shall hold the same, and to his heirs and assigns forever, otherwise the 
same to be divided with all the heirs equally.” Held, that the deed was not in- 
tended to vest the estate to the land, legal and equitable, in the grantee, but 
that she was to have the whole estate until the death of her husband, and at 
his death she became a trustee for B. and his brothers and sisters, the chil- 
dren of her husband; that by the termsof the deed B. was to be the sole ben- 
eficiary if he supported his father during his life, and paid the other children 
five hundred dollars each, but if he failed to do this, he was to share equally 
with the other children; and as a person while living cannot have heirs, the 
word heirs waa not used in its technical sense, and meant the children of 
A’s. husband.—Cornelius v. Smith, 528. 

2. Trusis—How created—How mani fested.—A trust need not be created by writ- 
ing. but must be manifested and proved by writing.—Zd. 

See Mortgages and Deeds of Trust; Pre-emption, 1; Trustee’s Sales. 























USURY; See Bills and Notes, 2. 


Vv. 


VARIANCE. 

1. Slander— Words charged must be proved, how far.—In suit for slander, the 
same words, or enough of the same words set out in the petition to constitute 
the offense charged to have been imputed, must be proved in order to entitle 
plaintiff to verdict. And itis not enough to prove differeiit words of similar 
imports.—Clements v. Maloney, 352. 


2. Practice, civil—Probata and allegata—Variance, when and how taken ad- 
vantage of.—Where a party has been misled by reason of a variance between 
> - and proof, and fails to file his affidavit, setting forth in what respect 

e has been so misled, as provided in the statute (Wagn, Stat., 1033, 3 1), he 
cannot avail himself of the objection in the Supreme Court.—Jd. 


VENDOR'S LIEN; See Lien, Vendor’s. 


VENUE, CHANGE OF. 

1. Practice,criminal— Venue, change of--Discretionary with court to grant, when— 
Amended statute touching. —Where the prisoner applied for change of venue on 
the ground of prejudice in the judge and the application was made properly 
and im time, under 2 19, (p. 1097, Wagn. Stat.,) it was imperative on the court 
to grant the application. But under the act of 1873, amending 3 19 (Sess. 
Acts 1873, pp. 56-7,) it was left discretionary with the cpurt either to grant or 
refuse the prayer. 

Section 19, and its amendment apply equally to all petitions for change of verfue 
as well when made for causes set forth in 3 15, as in subsequent ones of the 
statutes. (Wagn. Stat., p. 1097.)-—State v. O’Rourke, 440. 

2. Land titles—Action to set aside deed——Change of venue—Jurisdiction—Con- 
struction of statute.—Ix a proceeding to set aside a conveyance of lands, venue 
may be changed from the county in which the land is situated, and the court 
to which the cause is so removed will thereby obtain jurisdiction of the res, 
This proposition is not in conflict with the Practice Act. (Wagn. Stat., 1005, 
2 3.)}—Henderson v. Henderson, 534. 

3. Change of venne—Failure to transmit papers—Disconlinuance, etc..—Mo- 
tion to dismiss—Appearance.—A case, sent by change of venue from one 
court to another, is not discontinued by reason of the failure of the clerk 
to transmit the transcript before the third term after the date of the order. The 
statute (Wagn. Stat., 1357, 312), is directory merely. But semble, that where 
the other party appears in the court to which the cause is removed, at the 
second term after date of the order, produces the order, and prays a discon- 
tinuance on the ground that no transcript has been sent over, the court may 
be justified in dismissing the cause. But itis otherwise, where the parties ap- 
pear and go to trial.—ZJd. 


Ww. 


WAIVER; See Insurance, 4. 

WASTE ; See Ejectment, 4. 

WATER-COURSES ; See Land and Land Titles, 7, 8. 

WILLS. 

1. Wills—Under general law, what signing insufficient.—As a general rule of 
law, where tle name of the testator is not subscribed at the conclusion, but 
only appears in the exordium or body of a will, the instrument, in order to its 
validity, must have been iu the handwriting of the testator and he must have 
intended the signature, wherever inserted, to be the authentication of the in- 

strument, and must have contemplated no further signing, 
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WILLS, continued. 


Where the wil! concludes, ‘In witness whereof, I have hereunto set my hand,” 
ete., a different signing being clearly coutemplated, the formal recital of his 
name elsewhere in the instrument would be insufficient.—Catlett v. Catlett, 380. 

2. Will—Signature— What necessary under the statute —Under the statute law of 
Missouri, a will written by an attorney at the request of a friend, out of the 
presence of the testator, and not subscribed, is not “signed” within the mean- 
ing of the statute (Wagn. Stat., 1364, 33), although the name of the testator 
appear in the exordium or body of the will, and is invalid, although expressly 
assented to by him and duly attested in his presence. 

The statute, sepra, 1s imperative, and the “signing,’’ therein referred to, must be 
construed to mean the affixing of the testator’s name at the bottom of the will, 
either in his own handwriting or that of some one else by his direction.—Jd. 

WINE; See Dram-shop, 1. 

WITNESSES. 

1. Evidenee—-Married women-—Declarations of—- Testimony conerrning,—As to 
matters touching which a married woman is «an incompetent witness, testimo- 
ny converning her declarations is inadmissible.—State v. Arnold, 89, 

See Evidence, 7, 8, 9; Practice, criminal, 5. 
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